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Scope Note
This chapter explains the various filings, both federal and Mas-
sachusetts, that are necessary in order for a nonprofit entity to
acquire and maintain tax exemption under Section 501(c)(3) of
the Internal Revenue Code.

§21 INTRODUCTION

A nonprofit entity intending to operate as an organization exempt from taxation
under Section 501(c)(3) of the Internal Revenue Code must comply with numer-
ous filing and reporting obligations under federal and state law. Some filings and
reports are required to obtain and then maintain the organization’s tax-exempt
status, while others are prerequisites to enjoying the benefits of that status, such
as special bulk mailing rates.

This chapter describes the more common requirements, giving a brief descrip-
tion of the report or filing, the time and place of filing, the applicable fee or tax
and, in selected cases, the penalty for untimely filing. Whether a particular filing
or reporting requirement applies to a given organization will depend on the
organization's structure and operations and on whether it is classified as a publicly
supported organization or as a private foundation.

" Updated for the 2011 Supplement by Adrienne M. Penta, Esq. MCLE wishes to
thank Charles A. Cheever, Esq., Nolly E. Corley, Esq., and Andras Kosaras,
Esq., for their contributions to previous versions of this chapter.
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§22 MASSACHUSETTS NONPROFIT ORGANIZATIONS

8§22 FEDERAL FILINGSAND REPORTS;
PUBLIC DISCLOSURE

§221 Oveview

Certain IRS filings, such as the Application for Recognition of Exemption and
the Application for Employer Identification Number, are initial filings required
at the time of formation. Other filings, such as Form 990 and Form 4720, are
required annually. These forms, along with certain employment-related filings,
are discussed below.

§2.2.2 Public Disclosure Requirements

Charities must make the following documents available for public inspection:
Form 1023 and supporting documents filed with it; any correspondence from the
IRS regarding the application for exemption; and all annua returns filed by a
charity (e.g., Form 990, Form 990-EZ, Form 990-PF). If an organization can dem-
onstrate that public disclosure of information contained in a Form 1023 or submit-
ted with it—such as trade secret, patent or similar material—would adversely
affect the organization, it can request that the IRS withhold that information.

Charities are required to make available for inspection their application for ex-
emption and the supporting documents filed with it and their annual information
returns for the most recent three years at the organization’s office during regular
business hours. Copies of these same documents must be provided upon written
or in-person request. If a copy is requested, the organization may charge for rea-
sonable copying and mailing costs. An organization is not required to provide
copies if it has made its documents “widely available’—for example, by posting
them online—but the documents must still be available for inspection at the or-
ganization’s office.

§2.23 [IRSForm 1023: Application for Recognition
of Exemption

With limited exceptions, a nonprofit organization does not automatically acquire
tax-exempt status as a charitable organization upon formation. It must apply for
recognition of its exempt status through Form 1023, providing the Tax Exempt
and Government Entities Unit (TE/GE) of the IRS with sufficient information
about its governing documents and operations to enable the IRS to determine
whether the organization qualifies for exemption. In addition, the Form 1023 asks
organizations about various policies, including how compensation is determined
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FILING AND REPORTING REQUIREMENTS §22

and whether the organization has adopted a conflict-of-interest policy and, if not,
what procedures they use to avoid conflicts.

Due Date: Within fifteen months after the end of the month the organiza-
tion was formed if the exemption is to be retroactive to the date
of formation. Relief from the fifteen-month deadline is granted
automatically if Form 1023 is filed within twelve months from
the end of the fifteen-month period. If the application is filed
beyond the twenty-seven-month period (15 + 12), the exemp-
tion will generally be effective only from the date of filing.

Place of Filing: By U.S. Mail:
Internal Revenue Service
PO. Box 192
Covington, KY 41012-0192

By Express Mail or adelivery service:
Internal Revenue Service

201 West Rivercenter Blvd.

Attn: Extracting Stop 312

Covington, KY 41011

Fees/Tax: $850 (reduced fee of $400 if the organization's annual gross
receipts are not expected to exceed an average of $10,000 over
the first four years)

§2.24 IRSForm 8734: Support Schedule for Advance
Ruling Period (No Longer Required)

On September 9, 2008, the IRS eliminated the advance ruling period. In the past,
an organization that applied for status as a public charity would submit Form
8734 at the end of the so-called advance ruling period to provide financia in-
formation to the IRS supporting its qualification as a publicly-supported organi-
zation under Section 509(a). Under the new rules, the IRS automatically grants
status as a public charity on an organization applying for that classification for
its first five years, provided it can demonstrate on its Form 1023 that it can rea-
sonably be expected to be publicly supported.

After the first five years, the IRS will monitor the organization’s public charity
status using the public support information reported annually on Schedule A of
Form 990, Return of Organization Exempt from Income Tax. The public support
test is based on a five-year computation period that consists of the current year
and the four years immediately preceding the current year.
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§22 MASSACHUSETTS NONPROFIT ORGANIZATIONS

An organization that applied for tax-exempt status as a public charity and re-
celved a determination letter from the IRS prior to September 9, 2008 will
automatically be considered to be a public charity during its advanced ruling
period, and will not have to file a Form 8734 at the end of that period. Such an
organization, however, must file annual returns, and beginning with its sixth
taxable year and all succeeding years, it must meet the public support test on
Schedule A of Form 990, if required.

8225 [IRSForm SS4: Application for Employer
| dentification Number

IRS Form SS-4 is used to apply for the nine-digit federal identification number
required for all organizations and used on all federal filings and on most state
filings. The identification number should be applied for as soon as the organiza-
tion is formed. The application may be submitted by telephone, fax, or the IRS
Web site, depending upon how quickly the organization needs the EIN. See IRS
Form SS-4: Application for Employer Identification Number, available at http:/
www.irs.gov/publ/irs-pdf/fss4.pdf.

Place of Filing: Online (EIN available immediately):
http:/Amww.irs.gov/businesses (click on “Employer ID Numbers’)

By facsimile (EIN available within four business days):
Internal Revenue Service Center
(859) 669-5760

By telephone (EIN available immediately):
(800) 829-4933 for U.S. applicants

(215) 516-6999 for international applicants
(available 7:00 am. to 10:00 p.m. local time)

By mail (EIN available in four to five weeks or more):
Internal Revenue Service Center

Attn: EIN Operation

Cincinnati, OH 45999

Fees/Tax: None
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FILING AND REPORTING REQUIREMENTS §22

8226 |IRSForm 5768: Election/Revocation by an
Eligible Section 501(c)(3) Organization to Make
Expendituresto Influence L egislation

In general, an organization will lose its tax-exempt status if more than an insub-
stantial portion of its activities consists of attempting to influence legidlation
(i.e., lobbying). An organization that intends to do more than insubstantial |ob-
bying may protect its exempt status by completing Form 5768 and electing to
have the expenditure tests under 1.R.C. § 501(h) govern the permissible extent of
the lobbying. Religious organizations, governmental units and private founda-
tions may not make this election.

Due Date: Within the first fiscal year for which the election isto apply

Place of Filing: Internal Revenue Service Center
Ogden, UT 84201-0027

Fees/Tax: None

§22.7 PSForm 3624: Application to Mail at Special
Bulk Third-Class Rates

The U.S. Postal Service offers special reduced rates for mailings by charitable
organizations. A copy of the exemption letter issued by the IRS and other docu-
ments evidencing eligibility for the specia rate must be included with Form
3624. See PS Form 3624: Application to Mail at Special Bulk Third-Class Rates,
available at http://www.usps.com/forms/_pdf/ps3624.pdf; see also Postal Ser-
vice Publication 417, available at http://pe.usps.gov/text/pub417/welcome.htm.

Place of Filing: Viacertified mail:
Pricing and Clarification Service Center
P.O. Box 3623
New York, NY 10008-3623

Fees/Tax: No filing fee for the application (but an annual fee for bulk
mail will apply)
§2.28 [IRSForm 990: Return of Organization Exempt
from Income Tax

Form 990 is an annual information return that must be filed by a publicly sup-
ported organization (other than the religious or educational organizations listed
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§22 MASSACHUSETTS NONPROFIT ORGANIZATIONS

below) whose annual gross receipts normally exceed $200,000 or whose assets
are greater than or equal to $500,000. The return reports receipts, disbursements,
and certain operational data for the year. The core form has eleven parts that
must be completed by all organizations required to file Form 990. See IRS Form
990: Return of Organization Exempt from Income Tax, available at http://www
.irs.gov/publ/irs-pdf/i990.pdf.

In addition to a core form, Form 990 has sixteen schedules. The Form 990 pro-
vides a checklist of required schedules under Part IV of the core form to help
organizations determine which schedules are required. Schedule A, entitled Pub-
lic Charity Status and Public Support, is an integral part of Form 990 for exempt
organizations qualifying under Sections 501(c)(3) and 4947(a)(1), as it contains
the public support test required for public charities.

The following publicly supported organizations are not required to file Form
990: a church; an interchurch organization of local units of a church; a conven-
tion or association of churches; an integrated auxiliary of a church; an internally
supported church-controlled organization; a school below college-level affiliated
with a church or operated by a religious order; and a mission society sponsored
by or affiliated with one or more churches or church denominations if more than
one hdf of the society’s activities are conducted in or directed at personsin foreign
countries and an exclusively religious activity of any religious order.

The IRS released a significantly revised Form 990 for 2008 and completed addi-
tional, but less substantial, revisions for the 2009 form. The purposes of redes-
igning the form were to enhance transparency, promote tax compliance and
minimize the burden on the filing organization. The major new features of the
form include a summary page, a governance section, more extensive reporting of
compensation and relationships with other entities for some organizations, and
new reporting for tax-exempt bonds, foreign activities, noncash contributions
and hospitals. Organizations should note that a new section, entitled “Govern-
ance, Management, and Disclosure,” asks detailed questions about the organiza-
tion’s governance policies, including its procedures for addressing conflicts of
interest, whistle-blowing, and document destruction, and its process for setting
compensation. The new form requires the organization to provide comprehen-
sive salary information for certain former and current employees, subject to cer-
tain compensation thresholds. If (a) any former officer or key employee received
annual compensation of more than $100,000, (b) any former director or trustee
received annual compensation exceeding $10,000, or (c) any person received
compensation of more than $150,000, Schedule J (“ Compensation Information”)
must be completed for that person. Schedule J asks additional questions about
what type of compensation the organization provided and how the person’'s
compensation was determined. For more information, see the revised instructions
to Form 990 at http://www.irs.gov/pub/irs-pdf/i990.pdf.
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The IRS has provided transition relief for smaller organizations by phasing-in
the requirement to file the new form. For the 2009 tax year, organizations with
gross receipts less than $500,000 and total assets less than $1.25 million may file
Form 990-EZ in lieu of Form 990. The Form 990-EZ filing thresholds will be
adjusted permanently to gross receipts less than $200,000 and total assets less
than $500,000 beginning with the 2010 tax year.

Due Date:

Place of Filing:

Feed/Tax:

Filing Penalty:

On or before the fifteenth day of the fifth month after the close
of the annual accounting period

By mail:
Internal Revenue Service Center
Ogden, UT 84201-0027

Online:

Required for an organization that files at least 250 returns dur-
ing the calendar year and has total assets of $10 million or
more, and recommended for all other organizations. Any or-
ganization required to file electronically that fails to do so will
be subject to penalties for failure to file, even if a paper return
was submitted.

None

A pendlty of $20 per day, not to exceed the lesser of $10,000
and 5 percent of the gross receipts of the organization for the
year, may be charged when a return is filed late, unless the
organization can show that the late filing was due to reasonable
cause. Organizations with annual gross receipts exceeding
$1 million are subject to a penalty of $100 for each day the
failure continues (with a maximum penalty with respect to any
one return of $50,000). The penalty begins on the due date for
filing Form 990 or Form 990-EZ. Penalties may also be as-
sessed against a “responsible person.” Additional penalties
apply for willful failure to file areturn or for filing a fraudulent
return.

In addition to the monetary penalty, failure to file for three
consecutive years will result in the automatic revocation of the
organization’s exempt status on and after the date the IRS has
set for filing the third annual return.
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8229 IRSForm 990-EZ and SchedulesA and B:
Short Form Return of Organization Exempt
from Income Tax

Form 990-EZ may be filed instead of Form 990 (see discussion on IRS Form
990 in §2.2.8, above) if the organization’s annual gross receipts are less than
$200,000 and its total assets at the end of the year are less than $500,000. Cer-
tain schedules for Form 990 must be filed with Form 990-EZ. See IRS Form
990-EZ: Short Form Return of Organization Exempt from Income Tax, available
at http://www.irs.gov/publ/irs-pdf/f990ez.pdf.

82210 IRSForm 990-PF: Return of Private
Foundation

Form 990-PF is an annual return that must be filed by all private foundations.
See IRS Form 990-PF: Return of Private Foundation, available at http://www.irs
.gov/publirs-pdf/f990pf.pdf. The return is used to calculate the excise tax due on
the organization’s net investment income, if any, and to report charitable distri-
butions and activities for the year. Schedule B (Form 990) must be filed with
Form 990-PF if a contribution of $5,000 or more was received from any one
person, directly or indirectly, during the year.

Due Date: On or before the fifteenth day of the fifth month after the close
of the annual accounting period

Place of Filing: By mail:
Internal Revenue Service Center
Ogden, UT 84201-0027

Online:

Required for a foundation that files at least 250 returns during
the calendar year, and recommended for all other organizations.
Any foundation required to file electronically that fails to do
so will be subject to penalties for failure to file, even if a paper
return was submitted.

Fees/Tax: Tax payable computed on return

Tax Estimates:  Private foundations must make estimated tax payments if the
organization expects its excise tax to be $500 or more. Use
IRS Form 990-W: Estimated Tax on Unrelated Business Tax-
able Income for Tax-Exempt Organizations to determine the
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Payment of Tax:

Filing Penalty:

timing and amount of the payments. See IRS Form 990-W:
Estimated Tax on Unrelated Business Taxable Income for Tax-
Exempt Organizations, available at http://www.irs.gov/pub/
irs-pdf/f990w.pdf.

The tax must be paid in full when the return isfiled. There are
penalties for |ate payment, which are calculated on the amount
of tax that is unpaid, up to a maximum of 25 percent of the tax
due. Organizations with a large depository tax liability (over
$200,000 in the prior tax year) must deposit the tax (including
estimates) electronically using the Electronic Federal Tax
Payment System (EFTPS). If the organization used EFTPS in
the prior tax year, it is required to use EFTPS for the current
tax year. The IRS encourages other organizations to use
EFTPS as well, but they may deposit payments (including
estimates) with a prescribed Form 8109-B: Federal Tax De-
posit Coupon at afinancial institution qualified as a depository
for federal taxes.

A pendlty of $20 per day, not to exceed the lesser of $10,000
and 5 percent of the gross receipts of the organization for the
year, may be charged when a return is filed late, unless the
organization can show that the late filing was due to reasonable
cause. Organizations with annual gross receipts exceeding
$1 million are subject to a pendty of $100 for each day the
failure continues (with a maximum penalty with respect to any
one return of $50,000). The penalty begins on the due date for
filing Form 990-PF. Penalties may also be assessed against a
“responsible person.” Additional penalties apply for willful
failureto file areturn or for filing a fraudulent return.

In addition to the monetary penalty, failure to file for three
consecutive years will result in the automatic revocation of the
organization’s exempt status on and after the date the IRS has
set for filing the third annual return.

82211 IRSForm 990-N (E-Postcard): Annual
Electronic Filing Requirement for Small
Exempt Organizations

Charities with less than $25,000 of gross receipts must file an electronic infor-
mation return annually. The filing must include the following information:
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 theorganization’s legal name;

» any name under which it operates or does business;
» itsmailing address (and Web site address, if any);
 itstaxpayer identification number;

 the name and address of a principal officer;

 the organization’s tax year;

« confirmation that the organization’s annua gross receipts are
normally $25,000 or less, and

 if applicable, a statement that the organization has terminated or is
terminating.

For more information, see Publication 4752, The New e-Postcard (Form 990-N),
What Smaller Organizations Need to Know to Stay Tax-Exempt, available at
http://www.irs.gov/publ/irs-pdf/p4752.pdf.

Exceptions to this filing requirement include organizations that are included in a
group return, churches, their integrated auxiliaries, and conventions or associations
of churches, private foundations required to file Form 990-PF, and section
509(a)(3) supporting organizations required to file Form 990 or Form 990-EZ.

Due Date: On or before the fifteenth day of the fifth month after the close
of the annual accounting period

Place of Filing:  Online required:
http://epostcard.form990.org

Feed/Tax: None

Filing Penalty.  Failure to file for three consecutive years will result in the
automatic revocation of the organization’s exempt organiza-
tion status on and after the date IRS has set for filing the third
annual return.
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§2.2.12 IRSForm 990-T: Exempt Organization Business
Income Tax Return

Form 990-T is an annua return that must be filed by any organization that has
$1,000 or more of gross income from a business activity that is not substantially
related to the organization's exempt purposes. This return is used to report the
unrelated business income and to calculate the tax due on that income. See IRS
Publication 598, available at http://www.irs.gov/pub/irs-pdf/p598.pdf.

Due Date: On or before the fifteenth day of the fifth month after the close
of the annual accounting period

Place of Filing: Internal Revenue Service Center
Ogden, UT 84201-0027

Fees/Tax: Tax payable computed on return

Tax Estimates:  The organization must pay tax estimates if it expects itsincome
tax to be $500 or more. Use IRS Form 990-W: Estimated Tax
on Unrelated Business Taxable Income for Tax-Exempt Organi-
zations) to determine the timing and amount of payments.

Payment of Tax;. The tax must be paid in full when the return isfiled. There are
penalties for late payment, calculated on the amount of tax that
is unpaid, up to a maximum of 25 percent of the tax due. See
§2.2.10 above, for the two ways the tax may be paid (i.e.,
electronically using EFTPS or by deposit with Form 8109-B).

Filing Penalty: A penalty of 5 percent of the unpaid tax for each month or part
of a month that the return is late to a maximum of 25 percent
of the unpaid tax may be charged when a return is filed late,
unless the organization can show that the late filing was due to
reasonable cause. A minimum penalty for areturn that is more
than sixty days late is the smaller of the tax due or $135. Addi-
tional penalties apply for willful failure to file a return or for
filing afraudulent return.

82.2.13 IRSForm 4720: Return of Certain Excise Taxes
on Charitiesand Other Persons
Under Chapters 41 and 42 of the Internal Revenue Code, certain actions by pri-

vate foundations (i.e., failure to make sufficient distributions, making ineligible
distributions, holding prohibited assets and entering into prohibited transactions
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with disgualified persons) and the making of excess lobbying expenditures or
any “political expenditures’ by any organization subject the organization and, in
some cases, individuals who are classified as an organization manager, foundation
manager or self-dealer to excise taxes. Form 4720 is used to report such activi-
ties and to calculate the taxes due. See IRS Form 4720: Return of Certain Excise
Taxes on Charities and Other Persons Under Chapters 41 and 42 of the Internal
Revenue Code, available at http://www.irs.gov/publ/irs-pdf/f4720.pdf.

Due Date: Form 4720 of the organization and of a manager or self-dealer
with the same tax year as the organization is due on or before
the date for filing Form 990 or 990-PF. Form 4720 of a man-
ager or self-dealer with atax year different from the organiza-
tion’s is due on or before the fifteenth day of the fifth month
after the close of the person’stax year.

Place of Filing: Internal Revenue Service Center
Ogden, UT 84201-0027

Fees/Tax: Tax payable computed on return

Penalty: Penalties for late filing or failure to file and for late payment
vary according to the impugned activity and increase if corrective
action is not taken in atimely manner.

§22.14 IRSForm 941: Employer’s Quarterly Federal
Tax Return

An organization generally must withhold federal and state income taxes and
Social Security and Medicare taxes for each employee. Form 941 reports total
wages paid and amounts withheld. See IRS Form 941: Employer’'s Quarterly
Federal Tax Return, available at http://www.irs.gov/pub/irs-pdf/fo41.pdf. (See
also discussion at § 2.2.18, Social Security (FICA) and Medicare Taxes, below.)

Due Date: Quarterly on or before the last day of April, July, October and
January for taxes withheld in the prior calendar quarter

Place of Filing:  If no payment required, Massachusetts organizationsfile at:
Internal Revenue Service Center
Odgen, UT 84201-0005

If apayment isrequired:

Internal Revenue Service Center
P.O. Box 105083

Atlanta, GA 30348-5083
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Feed/Tax:

Deposit
Requirements:

Tax computed on return

If the total tax liability at the end of a quarter is less than
$2,500 and the organization did not incur a $100,000 next-day
deposit obligation in the current quarter, the taxes may be paid
with Form 941; otherwise, deposit requirements apply. De-
pending on the amount of tax due, taxpayers must deposit on a
monthly or semiweekly basis throughout the tax year. Use the
Electronic Federal Tax Payment System (EFTPS) or, if permit-
ted, preprinted Form 8109-B: Federal Tax Deposit Coupon
when making deposits. See IRS Circular E.

8§2.2.15 IRSForm W-2: Wage and Tax Statement

An organization must complete a Form W-2 (see IRS Form W-2: Wage and Tax
Statement at http://www.irs.gov/publ/irs-pdf/fw2.pdf) for each employee report-
ing federal and state wages, amounts of income tax withheld and amounts of
Social Security and Medicare taxes withheld (if applicable).

Due Date:

Places of Filing:

Copies B, C, and 2 must be given to the employee on or be-
fore the end of January of the following year. CopiesA and 1
must be filed with the Social Security Administration and the
Commonwealth of Massachusetts, respectively. The due date
for CopiesA and 1 is on or before the beginning of March if
filing by mail and the end of March if filing online. The or-
ganization keeps Copy D.

Copy A (viafirst class mail):
Social Security Administration
Data Operations Center
Wilkes-Barre, PA 18769-0001

Copy A (viaprivate delivery service):
Social Security Administration
ATTN: W-2 Process

1150 E. Mountain Drive

Data Operations Center
Wilkes-Barre, PA 18702-7997

Note that a penalty of $50 per return may be imposed for
filing forms with the SSA that cannot be scanned.
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Copy A (online):
Required for an employer that files 250 or more W-2s during
the calendar year. The IRS urges all other employers to file
online a wel. See http://www.sociasecurity.gov/bso/
bsowelcome.htm.

Copy 1: Any employer filing fifty or more W-2s must submit
the file in a “machine-readable form.” The term “machine-
readable form” includes file uploads through WebFile for
Business and electronic data transfer. WebFile for Business is
strongly encouraged for all other employers as well. See W-2
Handbook, available at http://www.mass.gov/Ador/docs/dor/
Forms/Wage_Rpt/PDFs/w2hdbk2009.pdf.

None

Fifteen dollars per return if the return is correctly filed within
thirty days of the filing due date, with a maximum penalty of
$75,000; $30 per return if the return is correctly filed by the
first business day of August, with a maximum penalty of
$150,000; and $50 per return if the return is not filed or is
filed after the first business day of August, with a maximum
penalty of $250,000. For organizations with gross receipts of
$5 million or less for the three most recent tax years ending
before the year the returns are due, the maximum penalties
are reduced to $25,000, $50,000, and $100,000, respectively.

§2.2.16 IRSForm W-3: Transmittal of Wage
and Tax Statements

Form W-3 (see IRS Form W-3: Transmittal of Wage and Tax Statements at http://
www.irs.gov/publ/irs-pdf/fw3.pdf) is used to transmit Copy A of Form W-2 for

each employee.

Due Date:

Place of Filing:

2-14

On or before the beginning of March if filing by mail and the
end of March if filing online

Social Security Administration (see filing information in
§2.2.15, IRS Form W-2; Wage and Tax Statement, above)
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§2.2.17 IRSForm W-4: Employee’sWithholding
Allowance Certificate

Each employee must complete and file with the organization a Form W-4 (see
IRS Form W-4: Employee's Withholding Allowance Certificate at http://www.irs
.gov/publirs-pdf/fw4.pdf) indicating the number of withholding exemptions the
employee is claiming.

§2.2.18 Social Security (FICA) and Medicare Taxes

Generally, Social Security and Medicare taxes apply if the organization paid
wages to an employee during the year. Certain religious organizations may elect
exemption from the Social Security and Medicare taxes by filing IRS Form
8274: Certificate by Churches and Qualified Church-Controlled Organizations
Electing Exemption from Employer Social Security and Medicare Taxes (see
Form 8274: Certification by Churches and Qualified Church-Controlled
Organizations Electing Exemption from Employer Social Security and Medicare
Taxes at http://www.irs.gov/publirs-pdf/f8274.pdf) with the Internal Revenue
Service Center at Ogden, UT.

For wages paid in 2010, the tax rate and wage base for each tax is as follows:

» Socia Security—6.2 percent for both the employer and employee
(12.4 percent total) on awage base of $102,000.

e Medicare—1.45 percent for both the employer and employee
(2.9 percent total) on an unlimited wage base.

See §2.2.14, IRS Form 941: Employer’s Quarterly Federal Tax Return, above,
for discussion of remittance of taxes to the IRS.

§2.219 IRSForm 940 (or 940-EZ): Employer’sAnnual
Federal Unemployment (FUTA) Tax Return

Most charitable organizations are exempt from federal unemployment taxes. If
not, Form 940, or in limited cases Form 940-EZ must be filed by the end of
January of the following year. Currently the tax is 6.2 percent, less credit for con-
tributions to state funds up to 5.4 percent. The organization pays the entire tax,
and none is withheld from wages. For deposit requirements, see the instructions
to Form 940, available at http://www.irs.gov/publ/irs-pdf/i940.pdf.
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Place of Filing:  If no payment is required:
Internal Revenue Service Center
Ogden, UT 84201-0046

If payment is required:

Internal Revenue Service Center
P.O. Box 105078

Atlanta, GA 30348-5078

§2.2.20 Termination or Substantial Contraction

The termination or substantial contraction of an organization is reported on
Form 990 or 990-PF for the relevant year. For information about the documenta-
tion that should be submitted to the IRS upon termination, visit http://www.irs
.gov/charitied/article/0,,id=156422,00.html.

Due Date: On or before the fifteenth day of the fifth month following
complete liquidation, dissolution or termination of a private
foundation; otherwise, on the regular due date of Form 990 or
990-PF.

§23 MASSACHUSETTSFILINGSAND REPORTS

Massachusetts requires certain filings, including articles of organization and
registration with the Department of Revenue (DOR) and the Division of Public
Charities, at the time of formation. These documents, along with annual and
employment-related filings, are discussed below.

Reporting forms are available on-line at the following state agencies:

» Office of Attorney General, Division of Public Charities
(http://www.ago.state.ma.us/charity)

» Department of Revenue (http://www.dor.state.ma.us)

e Secretary of the Commonwealth, Corporations Division
(http://www.state.ma.us/sec/cor/coridx.htm)

» Executive Office of Labor and Workforce Development
(EOLWD) (http://www.mass.gov/eolwd)
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§2.3.1 Articlesof Organization (Domestic
Corporations)

New organizations wishing to operate in corporate form must file articles of or-
ganization under G.L. c. 180 (see Secretary of the Commonwealth Articles of
Organization at http://www.sec.state.ma.us/cor/corpdf/180art.pdf). The corpora-
tion comes into existence when the articles are signed by the secretary of the
Commonwealth (generally as of the date the articles are submitted to that office
to be filed).

The following must be filed with the secretary of the Commonwealth and are
effective when signed by the secretary: amendments to the articles of organiza-
tion and changes in the organization’s principal office (see the Secretary of the
Commonwealth Certificate of Change of Principal Office at http://www.sec.state
.ma.us/cor/corpdf/180ccpo.pdf). The following must also be filed with the secre-
tary of the Commonwealth but do not depend on filing for their effectiveness:
changes in fiscal year (see the Secretary of the Commonwealth Certificate of
Change of Fiscal Year End at http://www.sec.state.ma.us/cor/corpdf/180ccfy
.pdf); and appointments of or changes in resident agent (see the Secretary of the
Commonwealth Certificate of Appointment of Resident Agent at http://www.sec
.State.ma.us/cor/corpdf/180cara.pdf). The organization may, but is not required
to, file with the secretary a certificate setting forth any change in the board of
directors or in the president, treasurer and clerk.

Placeof Filing: By mail:
Corporations Division
Office of the Secretary of the Commonwealth
One Ashburton Place
Boston, MA 02108-1512

Online:
http://www.state.ma.us/sec/cor/coridx.htm

Fees: Articles of Organization—$35
Articles of Amendment—$15
Change of Principal Office—$10
Appointment of Resident Agent—$10
Change of Resident Agent—$10

§23.2 Registration with Division of Public Charities

All domestic or foreign organizations that are public charities under Massachu-
setts law must register with the Division of Public Charities of the Office of the
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Attorney General. For Massachusetts purposes, the term “public charity” means
all charitable organizations, including private foundations. Organizations that are
primarily religious in purpose are not required to register with the Division.

To register, apublic charity must file the following:

» acopy of the articles of organization, charter, agreement of asso-
ciation, instrument of trust or constitution;

« alist of the current officers and directors, and their addresses;
* bylaws; and
» acopy of the federal determination |etter of exemption.

The Division of Public Charities will notify the organization whether it is obli-
gated to file annual reports with the Division. (See § 2.3.8, Attorney General’s
Form PC: Annual Report and Schedules A-1 and A-2: Information Regarding
Solicitation Activities, below.)

Copies of amendments to the articles of organization, bylaws, charter, agreement
of association, instrument of trust or constitution must be filed with the Division
within thirty days of adoption.

Due Date; Before engaging in charitable work or raising funds

Place of Filing:  Division of Public Charities
Office of the Attorney General
One Ashburton Place
Boston, MA 02108-1512

Fees: None

§2.3.3 Foreign Corporation Certificate of Registration

Under G.L. c. 156D, § 15.03, corporations incorporated in another jurisdiction
must, within ten days after commencing operations in Massachusetts, file with
the secretary of the Commonwealth a certificate in prescribed form setting forth
information similar to that set forth in articles of organization filed by new do-
mestic corporations (see the Secretary of the Commonwealth Foreign
Corporation Certificate of Registration at http://www.sec.state.ma.us/cor/corpdf/
€156ds1503950c11348.pdf). This certificate must be accompanied by a certifi-
cate of legal existence issued by the jurisdiction of incorporation.
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Any change in the corporation’s name, principal office or activities must be set
forth in an amended certificate filed with the secretary of the Commonwealth
under G.L. c. 156D, § 15.04.

Place of Filing:  Corporations Division
Office of the Secretary of the Commonwealth
One Ashburton Place
Boston, MA 02108-1512

Fees: Initial Certificate: $400
Amended Certificate: $100

§2.3.4 Unified Registration Statement (URS)

The URS is a reporting form designed for charities registered in numerous
states. Massachusetts accepts the URS from organizations based in other states
for an initial registration. Organizations based in Massachusetts may not use the
URS at al. Out-of-state organizations are required to submit Form PC for all
subsequent filings. It is not necessary to send a copy of the organization’s most
recent Form 990 or financial statement with the URS.

Fees: $50

8235 Short-Form PC (Solicitation Certificate)

If the organization has not yet completed its first fiscal year and it would like to
solicit funds, it must file Short-Form PC. When registering with the Division of
Public Charities, the charity should submit the four required items listed in
§2.3.2, above, with a Short Form PC. There is an exemption from filing Short-
Form PC for religious organizations and for organizations that do not raise more
than $5,000 during a calendar year or do not receive contributions from more
than ten persons and, in either case, whose activities (including fundraising) are
done entirely by unpaid volunteers. Once obtained, the certificate is renewed
annually (see 8 2.3.8, Attorney General’s Form PC: Annual Report and Schedules
A-1 and A-2: Information Regarding Solicitation Activities, below).

Fees: $50

§2.3.6 Registration with Department of Revenue

All domestic and foreign corporations should register with the DOR to document
the exemption from the state corporate excise tax accorded under G.L. c. 63, § 30.
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Place of Filing:  Online through WebFile for Business (required)

Fees: None

§23.7 DOR Application for Original Registration
as an Exempt Purchaser

Charitable organizations are entitled to exemption from the Massachusetts sales
and use taxes on the purchase of items used for the organization's charitable
purposes. G.L. c. 64H, §6(e). To qualify for the exemption, the organization
must present a Certificate of Exemption (Form ST-2) at the time of purchase.
The certificate is issued for a minimum of three years and a maximum of five
years. The Department of Revenue will inform the organization of its require-
ment to reregister.

Under TIR 96-9, a charitable organization may obtain a temporary certificate of
exemption while the organization’s application for recognition of exempt status
is pending with the IRS by submitting an application for certification (online), a
copy of IRS Form 1023 as submitted to the IRS, and a copy of its articles of
organization and bylaws. The organization must also execute an agreement to
extend the statute of limitations on assessments for a period equal to the period
that the temporary certificate isin force, plus one year.

Place of Filing:  Online through WebFile for Business. The federa identification
number and organization name must be entered on the appli-
cation exactly asthey appear on the IRS Determination L etter
of Exemption. If the information submitted is insufficient,
DOR may request additional information. Organizations must
respond within the time limit specified by DOR.

§23.8 Attorney General’sForm PC: Annual Report
and SchedulesA-1 and A-2: Information
Regarding Solicitation Activities

Form PC isan annual information return that must be filed by all public charities
(including private foundations) other than those that are primarily religious in
purpose. If the organization has already passed its first fiscal year-end, it may
not file Short Form PC even if it did not have any financial activity (see § 2.3.5,
above).
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Form PC reports receipts, disbursements and certain operational data for the
year. The return must be accompanied by the organization’s Form 990, Form
990-EZ or Form 990-PF filed with the IRS or, if applicable, its accounts filed
with the Probate Court. Organizations completing Form 990-N for the IRS must
continue to file Form 990-EZ with their annual Form PC. If the organization’s
gross revenue for the year exceeds $200,000 but does not exceed $500,000, it
must also submit a financia statement accompanied by an independent certified
public accountant’s review report. If the organization’s gross revenue for the
year exceeds $500,000 it must submit an audited financial statement prepared by
an independent CPA in accordance with generally accepted accounting princi-
ples (GAAP) and the accompanying independent auditor’s report. Organizations
exempt from the audit requirement by regulation are: private foundations that
file Form 990-PF with the IRS; trusts filing probate accounts; and trusts audited
by certain state and federal agencies. See 940 C.M.R. § 2.02.

Schedules A-1 and A-2 to Form PC are used to obtain or renew the solicitation
certificate that may be required by the organization if it solicits funds in Massa-
chusetts. (See discussion in § 2.3.5, Massachusetts Filings and Reports, above.)
Schedule RO of Form PC must be completed if the organization is related to any
other organization.

Due Date: Four and one-half months after the close of the fiscal year. An
extension may be obtained by submitting a written request or
a copy of the organization’s request for a federal extension
(IRS Form 8868); in either case indicate the organization's
six-digit attorney general’s account number at the top.

Place of Filing:  Division of Public Charities (see address in § 2.3.2, Registra-
tion with Division of Public Charities, above).

Fees: Sliding scale based on gross support and revenue:
Gross Support and Revenue Fee
less than $100,000 $35
$100,001-$250,000 $70
$250,001-$500,000 $125
more than $500,000 $250
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8239 DOR Form 1B-3: Application for Statutory
Exemption and Form 3ABC: Return
of Property Held for Charitable Purposes

Certain charitable organizations are entitled to exemption from local property
taxes on real and persona property used for the organization's charitable pur-
poses. To be eligible for the exemption, the organization must timely file both
Form 1B-3 and Form 3ABC, describing the property and the organization. Form
1B-3 is filed only once for each property. Form 3ABC is filed each year and
must include a copy of the prior year's Form PC filed with the Division of Pub-
lic Charities. The exemption will be lost if the forms are not filed on time.

Due Date: Form 3ABC: March 1
Form 1 B-3: October 1

Place of Filing:  Applicable board of assessors

Fees: None

§23.10 Secretary of the Commonwealth: Annual Report
(Domestic Corpor ations)

An annual report (see the Secretary of the Commonwealth Annual Report at
http://www.sec.state.ma.us/cor/corpdf/180npcar.pdf) must be filed by all corpo-
rations organized under G.L. c. 180 other than those exempted from the filing
requirement, such as religious organizations, schools and hospitals. The report
lists the organization’s officers and directors and gives the date of the most re-
cent annual meeting. Trusts do not file this annual report with the Corporations
Division.

Due Date: November 1

Placeof Filing:  Secretary of the Commonweslth
Attn: Annual Report—AR180
One Ashburton Place, Room 1717
Boston, MA 02108

Fees: $15
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8§2.3.11 Secretary of the Commonwealth: Annual Report
(Foreign Corporations)

An annua report (see the Massachusetts Foreign Corporation Annua Report at
http://www.sec.state.ma.us/cor/corpdf/c156ds1622950c11357.pdf) must be filed
by dl foreign corporations registered with the secretary of the Commonwedlth
under G.L. c. 156D, § 16.22. This report lists the organization’s officers and direc-
tors and gives other information concerning the organization.

Due Date: Within two and a half months of the close of the organiza-
tion'sfiscal year

Placeof Filing:  Secretary of the Commonwealth
OneAshburton Place
Boston, MA 02108

Fees: $125

§23.12 DOR Form 2: Fiduciary Income Tax Return
(Trusts Only)

Form 2 (see Form 2: Fiduciary Income Tax Return at http://www.mass.gov/
Ador/docg/dor/Forms/IncTax09/2_3/2.pdf) must be filed by all trusts that receive
income that would be taxable but for the exemption granted to charitable trusts
under G.L. c. 62, 8 3. The return must be accompanied by a copy of the organi-
zation’s most recently filed federal return.

Due Date: April 15

Place of Filing:  Department of Revenue
P.O. Box 7018
Boston, MA 02204

Fees/Tax: None

§2.3.13 Massachusetts |ncome Tax Withholding

An organization generally must withhold state income taxes for each employee
of the organization. The following returns are used to transmit withheld taxes to
the DOR. The returns are provided to the organization by the DOR in advance of
their due dates. See Circular M, available at http://www.mass.gov/Ador/docs
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dor/Forms/Wage_Rpt/PDFs/circ_m08.pdf, for instructions on the computation
of withholding.

Place of Filing:  Massachusetts Department of Revenue
P.O. Box 7042 (for DOR Form M-941)
P.O. Box 7038 (for DOR Form M-942)
P.O. Box 7034 (for DOR Form M-941D)
Boston, MA 02204

Place of Filing:  For instructions for online filing of DOR Forms M-941,
M-942, M-941W, M-941D:

http://mwww.mass.gov/Ador/docs/dor/Forms/Wage Rpt/PDFs/
electmad4l_inst.pdf.

@ DOR Form M-941A (or WebFile for Business)
Organizations withholding $100 or less of tax per year must file Form M-941A.

Due Date: Annually on or before January 31 of the following year

(b) DOR Form M-941 (or WebFile for Business)

Organizations withholding from $101 to $1,200 of tax per year must file Form
M-941.

Due Date: Quarterly on or before April 30, July 31, October 31, and
January 31

(© DOR Form M-942 (or WebFile for Business)

Organizations withholding from $1,201 to $25,000 of tax per year must file
Form M-942.

Due Date; Monthly on or before the fifteenth day of the following
month except for March, June, September, and December, in
which case it is due the last day of the following month, re-
spectively
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(d) Previousy DOR Form M-941W, Now Only WebFile
for Business

Organizations withholding over $25,000 of tax per year must file online using
WebFile for Business.

Due Date: Quarterly due on or before last day of month following close
of calendar quarter

(e DOR Form M-941D
Organizations that file Form M-941W must file Form M-941D.

Due Date: Quarterly

H DOR Form M-3: Reconciliation of Massachusetts | ncome
TaxesWithheld for Employers Filing Quarterly (or DOR
Form M-3M for Monthly Filers)

Form M-3 isfiled by organizations that file Form M-941, M-941W or M-941D.
Form M-3M isfiled by organizations that file Form M-492. Copy 1 of Form W-2
completed for each employee must be included with Forms M-3 and M-3M.

Due Date: February 28

Place of Filing: Massachusetts Department of Revenue
PO. Box 7015
Boston, MA 02204

(9) DOR FormWR-1: Employer’s Quarterly Report
of Wages Paid

For 2009 and prior years, Form WR-1 (see DOR Form WR-1. Employer’'s
Quarterly Report of Wages Paid at http://www.mass.gov/Ador/docs/dor/Forms/
Wage Rpt/PDFs/wr_1_fm.pdf) was used by all organizations required to with-
hold taxes on wages. During the fourth quarter of 2009, responsibility for col-
lecting wage reporting data was transferred to the Division of Unemployment
Assistance (DUA). Employers, including employers who do not have unem-
ployment tax obligations, must file their quarterly wage reports via DUA's
QUEST system beginning in January 2010. For more information, see http:/
Www.mass.gov/dua/quest.
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(h) DOR Form M-4: Massachusetts Employee'sWithholding
Exemption Certificate

Each employee must complete and file with the organization a Form M-4 (see
DOR Form M-4: Massachusetts Employer’s Withholding Exemption Certificate
at http://www.mass.gov/Ador/docs/dor/Forms/Wage Rpt/PDFsm_4.pdf) or fed-
era Form W-4, indicating the number of withholding exemptions the employee
is claiming.

() DUA Form 1110A: Employer Status Report

An organization must participate in the state unemployment security system if it
employs at least one person on one or more days in each of thirteen weeksin a
calendar year or has a payroll of $1,500 or more in a caendar quarter. A few
charitable organizations, such as churches, are entirely exempt from the unem-
ployment tax, and others are exempt with respect to certain kinds of employment.

All organizations that have one or more employees, regardless of whether they
meet the threshold for making unemployment insurance contributions, must file
Form 1110A with the Division of Unemployment Assistance, together with cop-
ies of the federal determination letter of exemption and the organization’s pur-
pose clause—or register online at http://www.mass.gov/eolwd.

Place of Filing: Division of Unemployment Assistance
Status Department, 5th Floor
19 Staniford Street
Boston, MA 02114-2589

Fees: None

) DUA Form 1. Employer’s Quarterly Contribution Report

Form 1 is used to transmit the organization’s contributions to the unemployment
insurance fund. Thisform is provided directly to the organization by the DUA in
advance of its due date.

Due Date: At the end of the month following each calendar quarter

Place of Filing: Division of Unemployment Assistance
Status Department, 5th Floor
19 Staniford Street
Boston, MA 02114-2589
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Fees/Tax: The contribution is a percentage of the first $14,000 of wages
paid to each employee during the calendar year, and therate is
adjusted based on the experience rating of the organization.

(k)  DUA Form 1700-HI: Employer’s Quarterly Health
I nsurance Report

An organization must contribute to the Medical Security Trust Fund (established
to provide health care coverage to the uninsured) for each calendar quarter in
which it has an average of six or more employees.

Due Date: At the end of the month following each calendar quarter

Place of Filing:  Online through WebFile for Business:
https://wfb.dor.state. ma.us/WebFile

By mail:

Division of Unemployment Assistance
Status Department, 5th Floor

19 Staniford Street

Boston, MA 02114-2589

Fees/Tax: The tax is applied to the first $14,000 of wages paid to each
employee during the calendar year at the employer’s contribu-
tion rate. To obtain your contribution rate, call (617) 626-6895
or visit Ul Online Services for Business. New organizations
have a two-year exemption and pay a reduced tax rate for the
next two years.

8§2.3.14 Dissolution, Withdrawal, or Termination

Domestic corporations that are public charities under Massachusetts law and that
desire to dissolve must file a petition for dissolution with the Supreme Judicial
Court pursuant to G.L. c. 180, § 11A. Foreign corporations no longer having
operations in Massachusetts must file a certificate of withdrawal with the Corpo-
rations Division pursuant to G.L. c. 156D, § 15.20. Trusts wishing to terminate
(other than by full distribution of the trust property pursuant to the terms of the
trust) must petition the Supreme Judicial Court or the Probate Court for an order
authorizing the termination and directing the cy pres distribution of the trust
property for similar charitable purposes. The Division of Public Charities has
developed sample materials for use by charities that are dissolving, which may
be found on the Attorney General’s website.
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