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CHAPTER 10 

Getting Paid 

Elaine M. Epstein, Esq. 
Todd & Weld LLP, Boston 

Scope Note 
This chapter provides practical guidance on the matter of pay-
ment for legal services. It covers the proper ways to establish 
and document a fee arrangement so as to prevent problems 
later; it also provides caveats as to practices that may result in 
confusion or disputes regarding fees. Finally, the chapter ad-
dresses practices and procedures that apply to situations in 
which a fee or payment dispute is inevitable. 

§ 10.1 INTRODUCTION 

[A lawyer is] bound by professional standards of 
conduct and duties of loyalty and confidentiality that 
need not trouble a merchant. [The attorney] has every 
right to collect his bills, but he must do so in compli-
ance with the ethics of the profession which com-
mand that he not sink entirely to that level of ruth-
lessness which may pass unnoticed in the ruck of the 
marketplace. 

Bar Counsel v. Spallina, No. 99-0001-BD, slip op. at 18 (Jan. 22, 1999) (citing 
PR-94-2, 10 Mass. Att’y Disc. R. 309, 315). Perhaps no area of law presents as 
many potential pitfalls for the unsuspecting attorney as managing the minor miracle 
of getting paid in full for work performed. It is a challenge to maintain one’s ethi-
cal (and emotional) cool when confronted with the possibility of getting “stiffed” 
for a substantial fee. This chapter offers some guidance for that crucial moment 
when the adrenaline is still flowing and your instinct is to “sue the bastard.” 

This chapter is intended to primarily address fee arrangements for payment from 
your clients, although it touches on fees to be paid by others for a client or from 
the proceeds of a settlement, a sale, or a business undertaking. Substantive 
treatment of the myriad of avenues for recovery of fees set by statute in specialized 
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areas, e.g., workers’ compensation, or such issues as attorney fees awarded as 
part of damages judgments, is beyond the scope of this chapter. Rather, the sug-
gestions below are meant to be of assistance in setting and collecting fees from 
clients and in providing some guidelines before resorting to unusual fee ar-
rangements or “self-help.” 

§ 10.2 AN OUNCE OF PREVENTION 

You can avoid financial heartache by taking preventive measures at the outset 
and weeding out particular situations or clients who may later be problematic. 
What follows are some guidelines in an area where you will never win them all. 

§ 10.2.1 Fee Agreements 

(a) Written Communication Required 

Rule 1.5 of the Massachusetts Rules of Professional Conduct, as amended effec-
tive July 1, 2015, requires that the client be informed in writing of “the scope of 
the representation and the basis or rate of the fee and expenses for which the 
client will be responsible . . . before or within a reasonable time after commenc-
ing the representation.” Mass. R. Prof. C. 1.5(b)(1). Exceptions apply only in the 
case of a regularly represented client handled on the same basis or rate or “a 
single-session legal consultation or where the lawyer reasonably expects the total 
fee to be charged to the client to be less than $500.” Mass. R. Prof. C. 1.5(b)(2). 

(b) Contingent Fee Agreements 

Massachusetts Rule of Professional Conduct 1.5 requires that, with limited ex-
ceptions (applicable to commercial account collections and insurance company 
subrogation claims), all contingent fee agreements must be in writing and satisfy 
a number of specific requirements. Mass. R. Prof. C. 1.5(c), (f). Model forms for 
this purpose are set forth in Mass. R. Prof. C. 1.5(f). 

Note that you cannot contract for a contingent fee in criminal matters or domes-
tic relations cases that are contingent on securing a divorce, a property division, 
or support. Mass. R. Prof. C. 1.5(d). However, once a divorce is final, you may 
enter into a contingent fee agreement for the collection of delinquent child sup-
port or other payments. See BBA Ethics Op. 2001-A. The agreement must not 
include future child support payments, which is often a dubious practice where 
the amount owed is readily established. And your fee cannot be contingent on an 
attempt to enforce such obligations through criminal contempt proceedings. See 
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MBA Ethics Op. 94-4. An example of an ill-conceived contingent fee agreement 
in a divorce case involved a percentage paid to the attorney from installment 
payments received for a buyout of stock in a company. The fee agreement in 
Landry v. Haartz, 83 Mass. App. Ct. 1135 (2013) (unpublished decision; text 
available at 2013 WL 2436466), provided for an excessive fee and was inade-
quately explained to the clients, and the lawyer’s collection action turned into a 
judgment for the clients that included treble damages and legal fees under 
G.L. c. 93A. 

In drafting contingent fee agreements and seeking to enforce them, it is im-
portant to be aware of a 2001 amendment to Mass. R. Prof. C. 1.5(c)(5) that ad-
dresses the manner of calculating the contingent fee where an award of attorney 
fees is included in the amount recovered. The rule provides that, unless the par-
ties otherwise agree in writing, “the lawyer shall be entitled to the greater of 
(i) the amount of any attorney’s fees awarded by the court or included in the 
settlement or (ii) the amount determined by application of the percentage or oth-
er formula applied to the recovery amount not including such attorney’s fees.” 

This amendment, which became effective on January 2, 2001, was promulgated 
in response to the Supreme Judicial Court’s enunciation of a “default rule” for 
calculation of attorney fees in situations like the one described in Cambridge 
Trust Co. v. Hanify & King Professional Corp., 430 Mass. 472 (1999). In that 
case, the client and the firm disagreed as to whether the contingent fee percent-
age was to be applied to the total settlement amount (which included damages 
and attorney fees) or just to the damages. The court held that “where a contin-
gent fee agreement is ambiguous or silent as to how attorney’s fees are to be 
treated, the contingent percentage must be calculated on the total amount minus 
the court-awarded fees, with the attorney awarded the greater of the two amounts.” 
Cambridge Trust Co. v. Hanify & King Prof’l Corp., 430 Mass. at 478–79. Thus, 
if the court-awarded fee is greater, the attorney receives the court-awarded fee 
only. If the contingent fee is greater, the court-awarded fee offsets the amount 
owed the attorney under the contingent fee agreement, and the client “should be 
directed to pay to counsel only the difference between the statutory award and 
the contingent fee.” Cambridge Trust Co. v. Hanify & King Prof’l Corp., 430 
Mass. at 481; see R.W. Granger & Sons, Inc. v. J & S Insulation, Inc., 61 Mass. 
App. Ct. 92, 97–99 (2004) (discussing structure of contingent fee agreement). 

Unless the default rule is acceptable, contingent fee agreements must specifical-
ly address the issue of whether attorney fees awarded by a court or included in a 
settlement are to be included in the amount against which the contingent fee 
percentage is to be applied. Thus, while it is not unethical to provide for a con-
tingent fee percentage of the total amount recovered, including attorney fees, 
this provision must be specified or the default rule will be applied. Agreement 
Form A in Mass. R. Prof. C. 1.5(f) sets forth the default rule; Paragraph 4 of 
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Form B sets forth the default rule with a bracketed instruction to modify the rule 
“as appropriate.” 

“A lawyer who uses Form A does not need to provide any additional explanation to a 
client beyond that otherwise required by [Rule 1.5].” Mass. R. Prof. C. 1.5(f)(2). 
Form B contains alternative provisions in Paragraphs (3) and (7), concerning 
costs and expenses and responsibility for payments to former counsel; these pro-
visions must be shown and explained to the client and may be incorporated only 
after the client’s informed consent is confirmed in writing for each selected op-
tion. Other forms consistent with Rule 1.5 may be used in lieu of Forms A and 
B, subject to the limitations set forth in Mass. R. Prof. C. 1.5(f)(3). 

(c) Flat-Fee Arrangements 

Depending on the area of practice, a flat-fee arrangement can offer predictability 
and certainty for both lawyer and client and avoid the challenges of collection. 
Such arrangements may be appropriate to matters that do not involve a great deal 
of uncertainty about the extent of the work involved. They are particularly ap-
propriate where the lawyer has had experience handling similar matters and can 
make a flat-fee proposal with confidence that it represents fair compensation for 
the amount of work involved. Certain types of cases, such as residential real 
estate transactions or routine probate matters, may lend themselves particularly 
well to flat-fee arrangements. Typically, the client pays the agreed-upon flat fee 
at the outset of the representation. Although a flat fee need not be deposited into 
an IOLTA account, if it is, the lawyer must follow the applicable rules, including 
Mass. R. Prof. C. 1.15(b)(2) and (d)(2), and account for it as he or she would 
any other trust funds. 

As always, even under such arrangements, the lawyer would do well to docu-
ment his or her efforts and to record his or her time. This practice serves dual 
purposes. First, as noted elsewhere, documenting the lawyer’s efforts and time 
spent on the matter can be invaluable in the unfortunate event of a dispute about 
the fee (or the lawyer’s abilities—which often go together). Second, even under 
flat-fee arrangements, if the client terminates the representation before its antici-
pated conclusion, the lawyer is entitled to retain only the earned portion of the 
fee—a nonrefundable flat fee, like a nonrefundable retainer, is improper. 
Mass. R. Prof. C. 1.15 cmt. [2A]; Mass. R. Prof. C. 1.16(d); In re Ryan, No. 
BD-2008-056, 2009 WL 8598156 (Mass. BBO Nov. 19, 2009) (lawyer not enti-
tled to retain flat fee after representation was terminated by client); Karasavas v. 
Gargano, No. MICV 201001419, 2014 WL 1686146 (Mass. Super. Ct. Jan. 27, 
2014) (unfair or deceptive to charge a $40,000 nonrefundable “retainer”). As 
with all fee arrangements, lawyers must ensure that the flat fee is not excessive. 
Mass. R. Prof. C. 1.5. 
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§ 10.2.2 Retainers 

Particularly when a new client is involved, setting an inadequate retainer may be 
a prescription for a later dispute. There is no better time to determine whether a 
client is willing to pay your fee than at the outset of the case. In some cases, e.g., 
criminal defense, the retainer should be sufficient to cover all or substantially all 
anticipated work. In other areas of practice, a retainer typically should likely 
cover at least half of the estimated work, assuming a worst-case scenario. How-
ever, it must be acknowledged that few retainers, no matter how large, begin to 
cover the costs of trial, and such estimated costs should be discussed with the 
client up front. Note that you cannot charge a minimum nonrefundable fee. See 
Mass. R. Prof. C. 1.16(d); Mass. R. Prof. C. 1.5 cmt. [2]; MBA Ethics Op. 95-2. 
Retainers should always be held in an IOLTA or interest-bearing escrow account 
for the individual client. See Mass. R. Prof. C. 1.15(d) et seq. 

It is permissible to enter into general retainer agreements in which standard 
monthly or other periodic retainers are charged to a client for the privilege of 
reserving your time whether or not the client requires your services. However, 
you cannot enforce payments due under such an agreement if you cannot docu-
ment how you earned the payments. “[A] client’s discharge of an attorney ends 
the attorney’s right to recover on the contract of employment and, thereafter, an 
attorney can recover only for the reasonable value of his services on the basis of 
quantum meruit.” Provanzano v. Nat’l Auto Credit, Inc., 10 F. Supp. 2d 44, 51 
(D. Mass. 1998) (citing Salem Realty Co. v. Matera, 384 Mass. 803, 804 (1981)) 
(noting that “fiduciary principles governing the attorney-client relationship are 
inconsistent with general retainer agreements” even where an attorney provides 
a lower rate based on a guaranteed monthly fee). 

Even if competition in a particular area is pushing fees downward, underestimat-
ing fees or taking inadequate retainers is always dangerous. Periodic replenish-
ment of retainers before additional work (such as motions, depositions, or other 
high-cost discovery) is undertaken allows the client to make informed decisions 
about the conduct of the case and avoids later shock at the bill. A withdrawal in 
midstream for nonpayment of fees may be difficult and land you in an ethical 
quandary, but it is always preferable earlier in the representation. A judge may 
well be disinclined to allow concern about your fees to prejudice your client well 
into an ongoing case. Furthermore, Mass. R. Prof. C. 1.5 cmt. [5] supports the 
argument that, if you initially underestimate the fee to complete the transaction 
or proceeding, you may be unethically requiring the client to bargain later at a 
disadvantage for the assistance he or she needs. 
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§ 10.2.3 Billings 

Especially for hourly fees, statements should be sent with appropriate frequency 
and additional retainers obtained as soon as necessary. No client wants to be 
surprised by a large and unexpected bill. Also, regular billings from the outset 
establish reasonable expectations and an appreciation of the costs of all services. 
Itemization is usually advisable; it allows you to remind the client of all the 
work performed and (hopefully) the good results achieved. Avoid favoring the 
client with a nondescriptive statement for a very large fee six months into the 
litigation, when the retainer was depleted months earlier. Additionally, for law-
yers acting as fiduciaries, such as personal representatives, guardians, or trustees, 
Comment [6A] to revised Rule 1.15 clarifies that such lawyers must generate a bill 
or other written accounting before paying themselves. 

Determine as soon as possible whether additional funds will be forthcoming 
from the client or whether there is a source of additional funds, e.g., from a sale 
of property. Obtain agreement in advance as to how these amounts are to be paid 
and confirm this in writing. As is discussed below, a request to withdraw from a 
case is always better earlier than later. 

§ 10.2.4 Selectivity 

The ability to be selective and look with a critical eye on a potential client can 
avoid later fee disputes. Analyze with the client the potential for recovery and 
the expected results in the case in relation to the expenditure of fees and other 
costs, such as experts, and discuss this in advance with the client. Be realistic. 
No one is less willing to pay a fee than a client who is disappointed in his or her 
inflated expectations. If you cannot abide the client or if the client has had five 
other attorneys, none of whom has done a satisfactory job in the client’s estimation, 
this may well be a case you will ultimately regret taking. 

It is not unethical to decline to take a case. However, you may create an attor-
ney-client relationship even without formally accepting a client or receiving a 
fee. Be careful not to inadvertently create reliance so as to form an attorney-
client relationship. See DeVaux v. Am. Home Assurance Co., 387 Mass. 814, 
817–20 (1983) (finding an attorney liable for malpractice although the attorney 
did not formally accept the plaintiff as a client); Mass. R. Prof. C., Scope ¶ [3] 
(“Whether a client-lawyer relationship exists for any specific purpose can de-
pend on the circumstances and may be a question of fact.”). Learning how to say 
no gracefully is a valuable art and should be used as soon as needed. Referrals to 
other attorneys may be a welcome way to manage this problem. 



GETTING PAID § 10.2 

4th Edition 2015 10–7 

§ 10.2.5 Securing the Fee 

If your fee will be paid from sources other than the client’s own funds, such as 
proceeds of other litigation or proceeds of a sale, confirm the arrangement in 
writing. Should documents other than the fee agreement (such as a note or a 
mortgage) be necessary to secure these arrangements, draft and obtain signatures 
on these now. Other attorneys who are responsible for handling the proceeds in 
such transactions may well request confirmation in writing from the client di-
recting them to make payment to you. Later, you will have to chase the funds or 
possibly sue the client. Other attorneys cannot protect your fee if you have not 
protected it yourself. However, beware of overreaching: business transactions 
with clients or notes and mortgages in some situations may not be ethical, as dis-
cussed in § 10.3, Pitfalls to Avoid in Securing the Fee, below. 

§ 10.2.6 Time Records 

Even when your fee arrangement with the client is not hourly, if a dispute later 
arises, you may rue not having kept records of your time expended. In Massa-
chusetts, the lawyer has the burden of proof on entitlement to a fee, whether 
seeking recovery against the client or defending against a claim for a refund. See 
Landry v. Haartz, 83 Mass. App. Ct. 1135 (2013) (unpublished decision; text 
available at 2013 WL 2436466). If there is ever a fee dispute or if your client 
wishes to change attorneys, the value of your services and the amount that you 
may be able to recover will depend on a number of factors, including both your 
contract with the client and the extent of the work you actually performed. 

In a worst-case scenario, failure to substantiate your bills could subject you to a 
Chapter 93A action. The court could require you to pay your former client’s 
counsel’s attorney fees for his or her defense against your suit for undocumented 
and thus “unfair” fees. See Sears, Roebuck & Co. v. Goldstone & Sudalter, P.C., 
128 F.3d 10, 19–20 (1st Cir. 1997) (applying Massachusetts law). In Sears, At-
torney Goldstone purchased Attorney Sudalter’s practice and billed a former 
client, Sears, for past work, based on Goldstone’s estimates after reviewing notes 
on 15,000 old case files. Sears paid most of the bills but then sued for an ac-
counting. Goldstone was held liable for almost $1 million in past payments, as 
well as $112,000 in opposing counsel’s attorney fees on his admission that he had 
no personal knowledge of Sudalter’s billing practices. 

Rendering legal advice and representation is not in itself engaging in trade or 
commerce with a client within the meaning of Chapter 93A. See Provanzano v. 
Nat’l Auto Credit, Inc., 10 F. Supp. 2d 44, 52 (D. Mass. 1998) (citing Tetrault v. 
Mahoney, Hawkes & Goldings, 425 Mass. 456, 462–63 (1997)). Nor can a 
claimant make a Chapter 93A claim or counterclaim against an attorney merely 
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for commencing litigation without other evidence of the attorney’s participation 
in trade and commerce with the claimant. See First Enters., Ltd. v. Cooper, 425 
Mass. 344, 347–48 (1997). However, as mentioned above, it may be a Chap-
ter 93A violation for attorneys to fail to be able to justify their bills. Moreover, 
G.L. c. 93, § 49 targets attorneys who collect debts for a third-party creditor in 
an “unfair, deceptive, or unreasonable manner” and creates liability under 
G.L. c. 93A, § 9(3) actions. 

Horror stories aside, there is a positive incentive to maintain good records. Even 
if your client takes his or her lucrative contingent fee case to another attorney 
just before settlement, you can at least receive payment for the value of the ser-
vices you have already performed on a quantum meruit basis. If you contracted 
for a contingent fee and received a settlement offer, you should document this in 
writing, as it supports at least a baseline value for your services. 

Based on your clearly documented contingent fee agreement, the court may up-
hold your right to a percentage fee and not limit your fee to a “lodestar” standard 
in a complicated settlement award, even if you withdrew from the case. See 
Smith v. Consalvo, 37 Mass. App. Ct. 192, 196–99 (1994) (holding that 42 
U.S.C. § 1988’s legal expense standards do not necessarily make a contingent 
fee agreement inapplicable). In other cases, while “narrative bills” may suffice, 
“contemporaneous time records go a long way to document a claim for attorney’s 
fees.” Arlington Trust Co. v. Caimi, 414 Mass. 839, 848 (1993). 

It is a great waste of what could otherwise be fee-producing hours to later try to 
resurrect the history of work performed months or years before. Much time, 
such as telephone conversations, will never be reclaimed. A lack of good records 
can result in a substantial financial loss. 

§ 10.3 PITFALLS TO AVOID IN SECURING 
THE FEE 

The good business practice of making suitable arrangements to obtain security 
for the payment of a fee at the outset is a delicate matter with the potential to run 
afoul of the Massachusetts Rules of Professional Conduct and other guidelines 
for attorneys’ behavior. In general, disclosure requirements may apply to some 
of these transactions. The attorney must be careful to avoid acquiring an interest 
in any property that is the subject matter of the litigation for which he or she has 
been retained. In addition, once funds to cover the fee have been secured, if an 
amount remains in dispute, it must be held in escrow pending resolution. See 
§ 10.3.3, Escrow Funds or Joint Checks, below. 
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The following paragraphs describe situations that require particular caution. 

§ 10.3.1 Business Transactions with Clients 

An attorney may wish to enter into a potentially lucrative business deal with a 
client or take an ownership position in a client’s business, all or a portion of 
which may relate to securing a fee. The fee might be one already owed to the 
attorney or the fee for services to be performed in the business or other transaction. 

In these situations, be aware of Mass. R. Prof. C. 1.8 and the courts’ interpretations 
of unethical transactions between clients and their attorneys. Rule 1.8 provides as 
follows: 

(a) A lawyer shall not enter into a business transaction 
with a client or knowingly acquire an ownership, pos-
sessory, security, or other pecuniary interest adverse to 
a client unless: 

(1) the transaction and terms on which the lawyer ac-
quires the interest are fair and reasonable to the client 
and are fully disclosed and transmitted in writing in a 
manner that can be reasonably understood by the client; 

(2) the client is advised in writing of the desirability 
of seeking and is given a reasonable opportunity to 
seek the advice of independent counsel in the transac-
tion; and 

(3) the client gives informed consent, in a writing 
signed by the client, to the essential terms of the 
transaction and the lawyer’s role in the transaction, 
including whether the lawyer is representing the client 
in the transaction. 

A family relationship does not relieve attorneys of the burden of proving that 
they did not breach their fiduciary duty in performing a dual role as insurance 
agent and attorney-in-fact. See Cleary v. Cleary, 427 Mass. 286, 292–94 (1998). 
An attorney’s failure to advise his or her client to seek independent advice is 
evidence, if not proof, that the transaction is not fair and that the attorney violated 
his or her fiduciary duty. See Cleary v. Cleary, 427 Mass. at 290–91. 

Attorneys who act as both legal counsel and real estate brokers for their clients 
may be disciplined, especially where they fail to fully disclose the potential conflicts 
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inherent in such a dual role and fail to obtain their clients’ informed consent. See 
In re Lake, 428 Mass. 440, 442–45 (1998). 

Rule 1.8(a)(1) of the Massachusetts Rules of Professional Conduct requires an 
agreement between an attorney and a client to be “reasonably understood by the 
client.” Rule 1.4(b) states, “A lawyer shall explain a matter to the extent reason-
ably necessary to permit the client to make informed decisions regarding the 
representation.” Thus, you should fully disclose any potential conflicts with dual 
relationships with your clients and obtain their informed consent by having them 
sign a plainly worded agreement. 

Entering into business transactions with a client can also open you up to claims 
by nonclients or adversaries. See Coggins v. Mooney, No. 94-0844, 1998 WL 
156998, at *13–14 (Mass. Super. Ct. Apr. 3, 1998) (Chapter 93A liability may 
be incurred when an attorney or a firm “joins its client in marketplace communi-
cations to the adversary rather than merely relays its clients’ positions; and if 
those marketplace communications knowingly or carelessly turn out to be false, 
misleading, and harmful”), judgment aff’d sub nom. Miller v. Mooney, 431 Mass. 
57 (2000). Thus, you should use caution before engaging in business or “market-
place communications” that are not necessarily on the clients’ behalf. 

The Supreme Judicial Court appears to have set somewhat differing standards 
for disclosure by attorneys depending on whether the business transaction in-
volves only security for attorney fees or is unrelated to fees. If the transaction is 
unrelated to attorney fees, the attorney has the burden of showing that he or she 
had no undue influence over the client as a result of the attorney-client relation-
ship or that any such undue influence has been neutralized by the client’s obtain-
ing independent legal advice or by other means. In Pollock v. Marshall, 391 
Mass. 543, 556–60 (1984), the Supreme Judicial Court found that the financial 
sophistication of the client, who fully understood and consented to all aspects of 
the transactions, was sufficient to negate any presumption of undue influence or 
unfairness. In Rubin v. Murray, 79 Mass. App. Ct. 64 (2011), mentioned in 
§ 10.2.5, Securing the Fee, above, the attorney was paid in stock and thus be-
came a minority shareholder with his former clients. When he sued in his ca-
pacity as shareholder for excessive compensation, the clients sought to unwind 
the deal. The Appeals Court upheld the transaction, requiring no express disclo-
sure that the lawyer as shareholder was entitled to share in distributions and, if 
excluded, could sue, given that the former clients were experienced in business. 
In two earlier cases, the court set aside attorney-client business transactions 
where the clients were less sophisticated. See Israel v. Sommer, 292 Mass. 113, 
122–23 (1935) (where client was reluctant to enter the transaction and neither 
knew of nor understood all its terms); Goldman v. Kane, 3 Mass. App. Ct. 336, 
341 (1975) (where the transaction was fundamentally unfair and the attorney 
was overreaching). 
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Entering into a business arrangement with a client, when it also involves secur-
ing your fee (whether in the same or in other matters), always brings into ques-
tion whether you will be able to exercise independent professional judgment for 
the client where this may conflict with your own interests. You may also run 
afoul of Mass. R. Prof. C. 1.8 if the matter is in litigation, as discussed below. 
For example, you may wish to sell a property you own with a client to obtain 
substantial fees that are due to you, while the client wishes to retain the property 
for other reasons. Therefore, if you enter a business arrangement with a client, 
whether to secure fees or otherwise, be careful to do the following: 

ü Make certain that the client understands that you may have differ-
ent financial and other interests in the transaction than the client, 
and that these may affect your professional judgment. Also make 
sure that the client has consented after full disclosure, as required 
by Mass. R. Prof. C. 1.8(a)(1). 

ü Advise the client to obtain independent legal advice before enter-
ing into the transaction with you, particularly if your client is not 
sophisticated in business or finance. You may be presumed to have 
undue influence over an unsophisticated client that can be neutral-
ized only by advising the client to obtain independent counsel 
ahead of time. See Mass. R. Prof. C. 1.8(a)(2). 

ü Make certain that your disclosures to the client and advice to ob-
tain independent counsel are all confirmed in writing, plainly 
worded, and preferably signed by both you and the client. See 
Mass. R. Prof. C. 1.8(a)(3). 

§ 10.3.2 Notes and Mortgages 

Rule 1.8(j) of the Massachusetts Rules of Professional Conduct prohibits a law-
yer from acquiring a proprietary interest in the cause of action or subject matter 
of litigation that he or she is conducting for a client. However, the rule provides 
that an attorney may acquire “a lien granted by law” to secure attorney fees or 
expenses and may contract with a client for a reasonable contingent fee in a civil 
case. Attorneys may also advance court costs and expenses of litigation with 
repayment contingent on the outcome of the case. Mass. R. Prof. C. 1.8(e)(1). 

In general, an attorney is not prohibited from taking a note and a mortgage from 
a client to secure a fee except if the property in question is the subject of the litiga-
tion in which he or she is representing the client. Clearly, if the litigation in-
volves a question of ownership, title, or other issues pertaining to certain proper-
ty, an attorney cannot secure fees by taking a mortgage or other interest in that 
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property. In a domestic relations or other case where ownership of property is at 
issue, whether you can take a mortgage on property depends on whether pro-
ceedings have been concluded and ownership of the property has been determined, 
as discussed below. 

Taking a note or a mortgage to secure fees from a client can potentially be 
fraught with the same difficulties discussed above regarding business transac-
tions with clients. For example, if the attorney wishes to establish an interest rate 
for the amount due, this begins to look like a business transaction in which the 
appropriate disclosures and advice to obtain independent counsel may apply. In 
addition, it may be best to have the note, the mortgage, or any other documents 
prepared by another attorney or an independent attorney for the client. 

In Widett & Widett v. Snyder, 392 Mass. 778 (1984), the Supreme Judicial Court 
upheld an arrangement by which an individual signed a note to a law firm for 
unpaid fees and secured it by a fourth mortgage on the home owned by him and 
his wife, both parties signing the mortgage themselves. The court found that this 
was not a “business transaction” between the attorney and the client but rather 
“an arrangement, made by sophisticated clients, to pay an amount admittedly 
due the law firm for legal services rendered.” Widett & Widett v. Snyder, 392 
Mass. at 782. In these circumstances, the court found that the firm was not obli-
gated to advise the clients to seek independent legal advice. As (former) Bar 
Counsel Klubock and chief Bar Counsel Vecchione note, disclosure require-
ments applying to business transactions could be found to apply to such ar-
rangements “at least to the extent that the attorney may be obligated to insure 
that the client understands and consents freely to the transaction.” D. Klubock & 
C. Vecchione, “Entering Into Business Transactions with Clients,” 13 Mass. 
Lawyers Weekly 1776. Klubock and Vecchione promise that bar counsel will 
“carefully scrutinize” any complaints involving such transactions and “the fact 
that the attorney may not have believed that he was expected to protect the cli-
ent’s interest under such circumstances will not be the end of the inquiry.” 
D. Klubock & C. Vecchione, “Entering Into Business Transactions with Clients,” 
13 Mass. Lawyers Weekly 1776; see also Fanaras Enters., Inc. v. Doane, 423 
Mass. 121 (1996). 

Under certain circumstances, a court may at least partially enforce a client’s 
agreement to assign an attorney a claim in a pending action. In an exceptional 
case, attorneys recovered as assignees on their client’s claims, and the court 
permitted the attorneys to maintain a claim in their own names against the de-
fendant. The client had previously given to the attorneys, and then defaulted on, 
a promissory note. See Berman v. Linnane, 424 Mass. 867, 869–71 (1997), ap-
peal after remand, 434 Mass. 301 (2001). The client’s defaulted note was se-
cured by a mortgage on a property that was the subject of the litigation. The court 
emphasized that the client gave the note to the attorneys for services previously 
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rendered, and that therefore, the attorneys had a prior independent interest in the 
claim. The court refused, however, to award the attorneys their fees in collecting 
against the client on the defaulted note. The court also refused to enforce the fee 
agreement fully. The agreement awarded the attorneys an additional 40 percent 
of any proceeds that remained after satisfying both the client’s preexisting debt 
and the attorneys’ additional fees in pursuing the claim against the defendant. 
Noting that Mass. R. Prof. C. 1.5(a) prohibits attorneys from agreeing to take a 
clearly excessive fee, the court limited the attorneys to their “reasonable” hourly 
fees and refused to enforce recovery of an additional percentage of the remaining 
balance. 

In domestic relations cases, the question as to the propriety of an attorney taking 
a note or a mortgage to secure fees may depend on the status of the proceedings 
and the properties at issue. The Massachusetts Bar Association Committee on 
Professional Ethics has issued Opinion 91-1, 19 Mass. Lawyers Weekly 1847, 
which found that a promissory note secured by a mortgage on the marital home 
was unethical. The mortgage was taken as a retainer for the divorce and the 
home was “foreseeably part of the subject matter of the divorce.” However, on a 
second set of facts discussed in the same opinion, the committee determined that 
it was not unethical for an attorney to take a note and a mortgage from a client 
after the conclusion of the divorce proceeding on property that had been award-
ed to the client in that proceeding. The committee also advised that an assignment 
to the attorney of a promissory note given by the adverse spouse to the client was 
proper after the conclusion of all proceedings. 

Although not specifically addressed in the above opinions, an attorney taking a 
mortgage on property of a client must also make certain that all parties who own 
the property have signed the mortgage, if necessary. For example, a mortgage 
given by one party to a tenancy by an entirety will probably be of no force and 
effect. These opinions also do not address the question of the status of other 
creditors at the time of the taking of the note or mortgage. Clearly, if the attorney 
has knowledge of financial circumstances that could lead to the conclusion that a 
court might consider such a transaction a fraudulent conveyance, it is certainly 
best to avoid the transaction. 

§ 10.3.3 Escrow Funds or Joint Checks 

You must establish an IOLTA escrow account to hold funds specifically intended 
for attorney fees and the payment of expenses, or you must hold such funds in a 
separate account in trust for the client. Rule 1.15(d)(2) of the Massachusetts 
Rules of Professional Conduct allows an attorney to withdraw funds for earned 
fees directly from such an account, and for expenses as paid, unless there is a dis-
pute. (Note that a recent amendment to Rule 1.15(b) repealed the prior exception 
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for funds advanced for costs or expenses, which must also now be held in an 
IOLTA account until paid.) Particularly for non-IOLTA escrow accounts, estab-
lish an agreement on the procedure for payment with your client beforehand, 
preferably in writing. For example, your fee agreement should confirm that the 
fund’s purpose is to pay attorney fees in the first place, or you may need to doc-
ument the client’s assent to paying your fees from a particular fund, e.g., an es-
crow account holding sale proceeds. The client should receive the bill for ser-
vices in advance of, or at least contemporaneously with, the removal of the fees 
and should have already approved this procedure. For example, you have just 
received fees from a sale of the client’s real estate, and you wish to deduct fees 
owed to your office for this or other matters from these proceeds. Be certain that 
you have confirmed this with the client in advance. If the client has not already 
assented in writing, confirm in writing your oral agreement with the client. As a 
practical matter, do not wait until you receive funds to present the client with 
bills for years of work on other matters, which will almost certainly result in a fee 
dispute. 

Often, attorneys receive checks made payable to both the client and the attorney 
or made payable to the attorney for the client. Of course, it is not proper to en-
dorse the client’s name without express written authorization by the client. 
These funds should be treated no differently than any other funds held for a cli-
ent; only fees that the attorney and the client have agreed can be taken from 
these funds may be withdrawn. 

If a client disputes all or a portion of the fee that you are planning to remove 
from an escrow account, you must comply with Mass. R. Prof. C. 1.15(b)(2)(ii). 
This rule provides that the lawyer or the firm who “knows that the right of the 
lawyer or law firm to receive such portion is disputed shall not withdraw the 
funds until the dispute is resolved.” For example, if your client owes you $2,500 
and the client disputes $1,000 of this, you may remove only $1,500 from the 
account, and the balance must be held in escrow until all questions regarding the 
fee are resolved. For any fee that a client has disputed or questioned, endeavor to 
obtain the client’s agreement in writing confirming that the funds may be with-
drawn. If the client disputes a fee “within a reasonable time” after it has been 
withdrawn, Rule 1.15(b)(2)(ii) requires that the lawyer restore the disputed portion 
to the trust or escrow account until the dispute is resolved. 

Finally, be aware of G.L. c. 221, § 51, which targets attorneys who unreasonably 
neglect to transfer money collected for a client to the client on demand. This 
obscure statute makes an attorney liable for the original debt plus five times the 
lawful interest on the money from the time of demand and “expresses the public 
abhorrence for the breach of the obligation of an attorney at law promptly and 
fully to account to clients for collections made on their behalf.” Griffiths v. Pow-
ers, 216 Mass. 169, 170 (1913), cited in Howard J. Alperin, Summary of Basic 
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Law (14C Massachusetts Practice Series) § 20.367 (West 1996)); see also In re 
Johnson, 444 Mass. 1002 (2005) (imposing disbarment). 

§ 10.3.4 Receipt of Other Property or Services 

Clients without funds are prone to offer everything from diamond rings to paint-
ing your house in exchange for legal services. Under Mass. R. Prof. C. 1.8 
cmt. [1], an attorney may agree to accept products and services that the client 
“generally markets to others,” where the lawyer has no advantage in dealing with 
the client. Thus, bartering for “in-kind” payment is permissible as long as the 
attorney receives the bartered goods at the standard price at which the client 
markets them to others. Mass. R. Prof. C. 1.8 cmt. [1]. 

While there is nothing that directly prohibits receipt of such items of value or ser-
vices in exchange for your services, this course of action is fraught with difficulties. 
Keep in mind the following: 

ü Make certain that the property is not going to become the subject 
of the litigation or is not otherwise problematic, such as stolen 
property. 

ü Determine what the property would otherwise sell for and have 
this confirmed in writing by an impartial third party. You do not 
want to exchange $10,000 of legal services for property that has 
been marketed, and even insured, for $10,000, but that would 
fetch only $4,000 if resold. Conversely, if the property appraises 
at $10,000 and the legal services were worth only $4,000, you 
may be liable for exploiting the fiduciary relationship. 

ü If services are to be exchanged, how are they valued? What if the 
client wishes to change attorneys in midstream or the client cannot 
complete the services? 

ü Acceptance of stock in the client’s company is possible, but it 
brings its own challenges. So long as the transaction is fair and 
the client understands it, such a transfer cannot be unwound later 
by the client who may think he made a bad bargain when his for-
mer lawyer turned minority stockholder sues him for misdeeds. 
See Rubin v. Murray, 79 Mass. App. Ct. 65 (2011) (attorney-
minority shareholder entitled to maintain direct action, and client 
could not unwind stock transfer as payment for legal services). 
However, the client must be experienced in business and sophisti-
cated enough to understand the arrangement and its consequences. 
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ü Remember that you must report the value of any goods or services 
as income for tax purposes. Be certain to consult your accountant for 
advice on the appropriate way to handle these transactions for tax 
purposes. 

§ 10.3.5 Credit Card Payments 

In the decades since lawyer advertising was held to be protected by the First 
Amendment, the use of credit cards for payment of legal bills has become wide-
spread, as has advertising that credit card payment is accepted by the lawyer. See 
MBA Ethics Op. 77-15; MBA Ethics Op. 74-1. Display of a credit card insignia 
in your office and notice on billing statements that credit card payment is ac-
cepted can be an effective way of securing payment. Insisting that a client can 
pay only by cash can limit the range of clients a lawyer can service and hinder 
payment of the lawyer’s bills in a world in which consumers are accustomed to 
paying for virtually every service by credit card. Even affluent clients can appre-
ciate the chance to accumulate miles or points! 

Even so, the credit card solution can have ethical pitfalls, as lawyers have obli-
gations to keep the earned and unearned portions of fees separate and to segre-
gate any disputed fees. A credit card may be used to pay a retainer; however, the 
funds received must be treated as client funds under Mass. R. Prof. C. 1.15 until 
the fee is earned, and unused portions of a payment must be returned to the cli-
ent at the end of the representation. See MBA Ethics Op. 74-1. Traditional credit 
card agreements do not allow for these options, and negotiating a nonrecourse 
clause with the credit card company (in order to avoid tripartite disputes among 
the client, the bank, and the lawyer) is not practical. Thus, many attorneys accept 
credit card payments only for amounts owed for services already rendered. This 
is a useful, albeit incomplete, solution, and it can be challenging to explain to a 
client why he or she can use a credit card for one portion of a bill but not another. 

A solution for many practitioners is the American Bar Association LawPay cred-
it card, described at https://lawpay.com, which partners with the Massachusetts 
Bar Association (along with a plethora of other state bar associations) and is 
compliant with Massachusetts ethical and IOLTA requirements. (This is helpful 
if you practice in other states.) This program separates earned and unearned fees 
and also charges processing fees or banking charges to your operating account to 
comply with the requirement that you cannot increase a fee to cover credit card 
charges without informed client consent. Absorbing the bank or processing 
charges is typically a small cost for the convenience of accepting credit card 
payment in a now virtually cashless society. 
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§ 10.4 FEE DISPUTES 

[T]he beneficiary of a fiduciary relationship may not 
exploit it to the detriment of the fiduciary. 

Mass. R. Prof. C. 1.6(b)(5) cmt. [11]. 

There comes a time in every attorney’s life when, despite the diligence and com-
petency of your representation, the excellence of the results, and the reasonable-
ness of your bill for services, the client simply refuses to pay. You may be in the 
middle of a highly contested case, the client may or may not wish to have you 
continue representation, or you may just have achieved a favorable settlement 
for the client. The considerations are different at each stage of the proceedings. 

Consider the following, which are discussed in the order in which they are likely 
to arise. 

§ 10.4.1 Negotiating an Accommodation with the Client 

Often, a client may question or dispute only a particular charge or portion of a 
bill. Rather than holding your ground for every last dime, sometimes small con-
cessions can avoid what can become a larger fee dispute. Handling the client’s 
questions in a courteous, rather than defensive, manner and giving credit for the 
disputed charge may reap payment of the bill and salvage the attorney-client 
relationship, if that is your goal. 

If the client objects to payment of a large portion of the bill, consider the other 
alternatives set forth below before rejecting a compromise amount. If the case is 
at an end point, inquiring as to what the client feels is “fair” and making some 
adjustments is often far more productive than expending additional hours in ar-
bitration, suit, or defending your fee. It is best to confirm such arrangements in 
writing with the client, e.g., that you will deduct a given amount from the bill if 
paid within a certain time. Remember that you can never attempt to obtain a 
release from any alleged malpractice claims in fee negotiations. See Mass. R. 
Prof. C. 1.8(h). 

§ 10.4.2 Withdrawing from Representation 

You may be in the midst of an ongoing case, with the client unwilling to pay 
either an outstanding bill or the additional retainer requested. You must decide 
relatively quickly whether there are acceptable and ethical means for securing 
your fee so that you can continue with the case or whether it will be necessary 



§ 10.4 ETHICAL LAWYERING IN MASSACHUSETTS 

10–18 4th Edition 2015 

for you to withdraw from representation of the client. Depending on the proce-
dural posture of the case, you may need court approval to withdraw. The court 
may refuse to grant this approval, leaving you in the unenviable position of hav-
ing to continue representing a nonpaying client who is now also infuriated that 
you tried to ditch him or her in the middle of the case. This is not an auspicious 
scenario for getting paid. No doubt, next time you will get a more-adequate 
retainer; however, in the interim, consider the following. 

Except for specific situations involving an attorney becoming a witness in a case, 
Mass. R. Prof. C. 3.7, or conflicts of interest, Mass. R. Prof. C. 1.7, applicable 
court rules and Mass. R. Prof. C. 1.16 govern withdrawal from employment. 
Even if the client has discharged you, you still must obtain the permission of the 
court or other tribunal if required by its rules, as set forth in Mass. R. 
Prof. C. 1.16(c). Whether or not your client agrees to your withdrawal or even 
wrongly discharges you, Mass. R. Prof. C. 1.16(d) requires the attorney to first 
take “steps to the extent reasonably practicable to protect a client’s interests, 
such as giving reasonable notice to the client, allowing time for employment of 
other counsel, surrendering papers and property to which the client is entitled, 
and refunding any advance payment of fee that has not been earned or incurred.” 
Furthermore, Mass. R. Prof. C. 1.16(e), discussed in greater detail below, pro-
vides a checklist of work product that a withdrawing attorney must make availa-
ble to the former client within a reasonable time on request. 

Remember that your obligations to represent a client competently, Mass. R. 
Prof. C. 1.1, and zealously within the bounds of the law, Mass. R. Prof. C. 1.3, 
are independent of your right to be paid. Until the client discharges you or the 
court allows you to withdraw from ongoing litigation, you may not withhold 
services or stint on necessary work in the hope of prompting payment. While 
you should make the client aware that you may request withdrawal, you may 
not, for example, fail to file a document with the court in a timely fashion be-
cause you have not been paid. On the other hand, it is not necessary for you to 
undertake costly and time-consuming work that is not required by any time 
schedule or order of the court, such as depositions, if the client is unable to make 
satisfactory fee arrangements. However, it is important to determine as soon as 
possible whether you will continue to represent the client so that the case may 
proceed. 

Discuss your possible withdrawal from the case ahead of time with your client. 
As a matter of simple courtesy, your client is entitled to know of your proposed 
withdrawal before you send such a request to the court or inform opposing coun-
sel. A frank and courteous discussion of this option with your client, who merci-
fully may not be aware that it may be difficult for you to withdraw, often produces 
newly found resources for payment of your fee. 
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It is important to avoid any possible prejudice to your client. Do not time your 
attempt to withdraw immediately before important scheduled dates in the case, 
e.g., depositions, filing deadlines, or the like. Do not disclose to the other side 
the nature of any disagreements between you and your client, some of which 
may have a bearing on the litigation at hand. Thus, be circumspect and honor 
client confidences in the drafting of motions to withdraw or affidavits. 

If a trial or other contested hearing date has already been scheduled in the rela-
tively near future, a court may well not allow you to withdraw. This is a delicate 
situation and the maintenance of a good relationship with your client now may be 
crucial to your getting paid later. If you are required to stay in the case, it is al-
ways possible that there will be assets or other means of obtaining payment in the 
future, and an ongoing amicable relationship with your client will serve you well. 

If you withdraw in the middle of the case and the client already owes you funds 
on outstanding bills, unless it is a suitable case for an attorney’s lien, discussed 
below, do not hold your breath waiting for payment. You have cut your losses 
and if either a later attorney or your ex-client is good enough to take care of your 
bill, consider it a windfall. 

Even if the client has not paid your fee, under Mass. R. Prof. C. 1.16(e), an attor-
ney must deliver to the client the following: 

ü all documents and materials the attorney received from the client, 
although the attorney may retain copies at his or her own expense; 

ü all pleadings and any papers filed in or by the court or served by 
or on any party (the attorney may charge the client his or her ac-
tual costs for photocopying, unless the client has already paid for 
these materials); 

ü all discovery and investigatory materials for which the client has 
already paid the attorney’s out-of-pocket expenses, although the 
attorney may keep copies; and 

ü that portion of the attorney’s work product (e.g., drafts) for which 
the client has paid (except if there is a contingent fee agreement, 
in which case all work product must be given to the client); the 
client may be required to pay the attorney’s actual costs for copies. 

Your contract with the client may control the payment of copying costs for the 
file, which may be significant; thus, fee agreements should now specifically 
provide for such charges. See MBA Ethics Op. 92-4. 
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Therefore, when a client for any reason requests his or her file, whether you or 
the client is the disgruntled party, immediately do the following: 

ü Promptly deliver to the client all original documents or other 
items turned over to your office, all investigative materials for 
which the costs have been paid, and any work product for which 
the client has paid. 

ü Prepare a complete list of all items you are turning over to the cli-
ent and have the client sign a receipt for these items at the time of 
delivery. You should keep the original receipt and give your client 
(or former client) a copy. 

ü Unless subsequent counsel has already been retained and filed an 
appearance or the court has already approved your withdrawal, try 
to keep copies of all items turned over to the client. The client, 
however unhappy, may not be able to obtain new counsel or the 
court may not let you withdraw. You may, therefore, have to con-
tinue representation and will have need of these documents. In 
addition, if the client later questions any of your actions or com-
plains about your services or fees, you will want to have all of 
these materials available. 

ü Prepare a final statement of your services and forward it to the 
client and the new counsel, particularly if there is some possibility 
that your fee will later be paid. The diligence with which you pur-
sue these fees will depend on the likelihood of recovery of the fee 
in the circumstances and perhaps on the degree of your relief at 
having no further obligations in the case. 

§ 10.4.3 Enforcing an Attorney’s Lien 

Despite statutory provision, much scholarly writing, numerous cases, and an 
encouraging-sounding ring to the words, the attorney’s lien in Massachusetts is 
often difficult to enforce and cumbersome in application. Nonetheless, the attor-
ney’s lien may be a more effective tool than a contract action in protecting attor-
neys “against the knavery of their clients, by disabling the clients from receiving 
the fruits of recoveries without paying for the valuable services by which the 
recoveries were obtained.” Boswell v. Zephyr Lines, Inc., 414 Mass. 241, 248 
(1993) (quoting In re Heinsheimer, 108 N.E. 636, 637 (N.Y. 1915)). 

Under G.L. c. 221, § 50, attorneys may assert a claim for reasonable attorney 
fees and expenses against proceeds derived from a judgment related to these fees 
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and expenses. This statutory lien is distinct from a common law contract or quan-
tum meruit claim to reimburse an attorney for services performed for another, 
unrelated matter. 

The statutory attorney’s lien is a “charging lien,” and is distinct from a “retain-
ing” lien. A “retaining” lien is a claim in which an attorney asserts an interest in 
retained fees or files. Notwithstanding an obscure reference in G.L. c. 255, § 32 
to dissolving attorneys’ claims on “books, papers, documents or other personal 
property,” Mass. R. Prof. C. 1.16(e)(7) implicitly prohibits retaining liens against 
clients’ files. “[A] lawyer may not refuse, on grounds of nonpayment, to make 
available materials in the client’s file when retention would prejudice the client 
unfairly.” Mass. R. Prof. C. 1.16(e)(7). 

Charging liens, in contrast, merely protect attorneys’ interests after judgment, as 
well as serving the public’s interest in encouraging attorneys to provide legal 
services to clients who might not otherwise have access to legal services. 

Keep in mind the following points with respect to the enforcement of statutory 
(charging) attorney’s liens: 

ü You must not continue to represent a client while seeking to en-
force a lien against him or her. See Bar Counsel v. Spallina, No. 
99-001-BD, slip op. at 18 (Mass. BBO Jan. 22, 1999) (finding a 
conflict of interest in contemporaneously suing a client and repre-
senting him). 

ü You can enforce a lien for reasonable fees and expenses only 
against the proceeds obtained from a judgment entered in the 
same proceeding in which you represented the client and incurred 
the fees. Any type of court order, including a settlement or a de-
cree in your former client’s favor, may constitute “proceeds of a 
judgment” for the purposes of the lien. See Cohen v. Lindsey, 38 
Mass. App. Ct. 1, 4–5 (1995). The attorney can recover costs and 
the reasonable value of services rendered in that particular action. 
This is not a general lien for other amounts due, past balances, or 
work performed on other cases. 

ü You must have either a well-documented quantum meruit claim or 
a valid contract for the fees. While historically this was not al-
ways required to be in writing, a written fee agreement is now re-
quired in virtually all cases, and its value will be inestimable here. 
If the agreement does not cover the work of an associated attor-
ney, compensation for that time may not be recoverable. See Bos-
well v. Zephyr Lines, Inc., 414 Mass. 241, 246–47, 249–51 
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(1993). Using a lien as leverage to obtain a fee that cannot be sub-
stantiated is a G.L. c. 93A violation. See Gallant v. Cariglia, 84 
Mass. App. Ct. 1118 (2013) (unpublished decision; text available 
at 2013 WL 5925091). 

ü For the purpose of enforcing a lien, a dismissal (even if by agree-
ment) is a judgment. In Craft v. Kane, 51 Mass. App. Ct. 648 
(2001), an attorney was found to be entitled to a statutory lien 
against fire insurance proceeds held by an executor under a con-
structive trust for the client. Where the lien had been filed and the 
executor had notice of it, the court held, it remained unaffected by 
a subsequent stipulation and order of dismissal. Allowing the 
dismissal of the suit to wipe out the attorney’s lien, the court rea-
soned, would “violate the policy established by the statute, name-
ly, ‘protect[ing] attorneys . . . by disabling the clients from receiv-
ing the fruits of recoveries without paying for the valuable ser-
vices by which the recoveries were obtained.’” Craft v. Kane, 51 
Mass. App. Ct. at 652 (quoting PGR Mgmt. Co. v. Credle, 427 
Mass. 636, 640 (1998)). 

ü You must file a timely petition to ask the court to enforce the stat-
utory lien in the court where the matter is pending. If the case is 
not pending, under the statute the petition must be brought in the 
Superior Court to “determine and enforce” the lien. Thus, if the 
case is concluded or dismissed in a court other than Superior 
Court before the attorney’s lien has been determined, enforcement 
then lies in the Superior Court. See Neuwirth v. Neuwirth, 87 
Mass. App. Ct. 640 (2015), holding that a divorce proceeding 
could not be revived nunc pro tunc after entry of the judgment nisi 
solely to enforce a lien, even where the lien was filed before the 
judgment. The Appeals Court found the divorce was not pending 
during the nisi period, even though it was “not unsympathetic” to 
the effort to resolve an issue raised prior to judgment. Neuwirth v. 
Neuwirth, 87 Mass. App. Ct. at 641. 

ü You need not itemize your bill in this petition, and you may later 
amend the amount. See Cohen v. Lindsey, 38 Mass. App. Ct. 1, 6 
(1995) (“Filing an attorney’s lien for a specific amount does not 
entitle an attorney to fees in that amount, nor does it limit the court 
in its determination of reasonable fees for services rendered.”). 

ü Once the court accepts your motion to “enforce” the lien, it must 
“determine” the amount of the lien, which will typically require a 
hearing on your detailed statement of services rendered. A judge 
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may determine the amount of reasonable fees based on his or her 
own “observations of the relevant factors during trial.” Cohen v. 
Lindsey, 38 Mass. App. Ct. at 6 n.10. In some cases, the attorney 
will have to sue the client in a separate contract (or tort, in the 
case of a counterclaim for malpractice) action, which may require 
a jury. Depending on the fee agreement, the attorney might bear 
the burden of identifying the nature of the work conducted for the 
client and providing documentation. 

ü Give notice to the party holding the funds to pay the judgment or 
settlement so that the funds to pay any lien established are not 
turned over directly to the client. In order to preserve your priority 
in a dispute among other creditors, you should also give timely 
notice of your claim to any interested or potentially interested par-
ties, including your former client and his or her new counsel. You 
may still have to argue for priority where a judgment involves 
“setoffs” for other parties. However, the Supreme Judicial Court 
has found that public policy compels enforcement of attorney’s 
liens over setoffs to encourage attorneys to provide legal services 
for the indigent. See PGR Mgmt. Co. v. Credle, 427 Mass. 636, 
639–40 (1998). 

ü The attorney’s lien does not apply to specific real or personal 
property that is the subject matter of the litigation or to property 
that the attorney or another may be holding for the client. It is not 
a substitute for an attachment or trustee process; these require 
separate proceedings. It is also not a lien on the cause of action it-
self but only on the proceeds of a judgment. 

Forms for establishing, determining, and enforcing the lien, as well as for 
providing notice of the lien to the defendant and opposing counsel once the court 
has filed a judgment in your (former) client’s case, can be found at Marc G. Per-
lin & Steven H. Blum, Procedural Forms Annotated (10C Massachusetts Practice 
Series) § 112:2–4 (West) and G.L. c. 221, § 50. 

Which body of law applies to an attorney’s lien in an action in federal court? 
Whether the underlying case regards a federal question or a diversity action, the 
lien is a “fee dispute” that probably falls within the ancillary or supplemental 
jurisdiction of the court, which will probably apply the forum state’s lien laws. 
“A court usually applies its own local law rules prescribing how litigation shall 
be conducted even when it applies the local law rules of another state to resolve 
other issues in the case.” Servicios Comerciales Andinos, S.A. v. Gen. Elec. del 
Caribe, Inc., 145 F.3d 463, 479 (1st Cir. 1998) (citing the Restatement (Second) of 
Conflict of Laws § 122) (holding that attorney fees should be determined under 



§ 10.4 ETHICAL LAWYERING IN MASSACHUSETTS 

10–24 4th Edition 2015 

the laws of the forum state). Furthermore, the question may be moot. “A federal 
court sitting in diversity need not make a finding regarding which state’s law is 
to be applied where the case’s resolution would be identical under either state’s 
law.” Fratus v. Republic W. Ins. Co., 147 F.3d 25, 28 (1st Cir. 1998). 

§ 10.4.4 Fee Arbitration 

Attorneys should seek arbitration before suing their client in court. See Mass. R. 
Prof. C. 1.5 cmt. [9] (“[T]he lawyer should conscientiously consider submitting 
to mediation or an established fee arbitration service.”). The Massachusetts Bar 
Association (MBA) Legal Fee Arbitration Board (FAB) may also arbitrate fee 
disputes in cases which are already in suit, unless there has been a final adjudi-
cation by the court. The FAB does not have jurisdiction to make awards for mat-
ters pending before the Board of Bar Overseers (BBO). The BBO, however, fre-
quently refers fee-related matters to the FAB if they do not involve other issues. 

Many attorneys include a provision in their written fee agreements that both 
attorney and client agree to submit any fee disputes to the MBA (or other) FAB. 
Both parties must agree to be bound by the award of the arbitrators and the rules 
of the FAB, and this understanding can (and should) also be included in fee 
agreements; indeed, it is included in the model fee agreements prepared by the 
MBA and available at http://www.massbar.org/for-attorneys/fee-arbitration/fab-
forms-and-documents. Otherwise, you cannot compel a client to submit to fee 
arbitration, which is a voluntary process. 

For a dispute in which the fee is more than $10,000, the board selects a three-
member panel, made up of two attorneys and one layperson. For amounts 
of $10,000 or less, a single attorney arbitrator will hear the case. To find out 
what occurs at a hearing and other information, see A Guide to the Legal Fee 
Arbitration Board, available at http://www.massbar.org/for-attorneys/resources--
services/fee-arbitration, and Rules of the Legal Fee Arbitration Board, available 
at http://www.massbar.org/for-attorneys/fee-arbitration/fab-forms-and-documents. 

The FAB rules provide that, in reaching a decision, arbitrators can hear evidence 
about claims of malpractice and professional conduct, but that evidence can be 
used only to decide if the fee charged was fair. Fee Arbitration Board arbitrators 
have no authority to award affirmative relief for malpractice or professional mis-
conduct. As a practical matter, this has the beneficial effect of providing a forum 
for a final and binding resolution of a fee dispute that precludes counterclaims 
for malpractice (in that forum) while affording the client the ability to voice 
complaints about services rendered and allowing those to be heard and consid-
ered in deciding the amount of the fee. While this does not insulate an attorney 
from malpractice claims, providing a respectful hearing of client grievances by a 
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recognized board may go a long way towards curbing a client’s enthusiasm for 
suit elsewhere. And, in a complaint solely for excessive fees, the arbitrators’ 
decision could prove determinative of the fairness of the fee, even though arbi-
trators are precluded by FAB rules from making rulings beyond fairness. 

If arbitration awards you all or a portion of your fees and the client is still not 
forthcoming with payment, you may then confirm and enforce the award in Su-
perior Court. Of course, actually collecting the fee from a client who had no 
funds to pay in the first place will remain as problematic after the decision of the 
arbitration board as it was before. 

§ 10.4.5 Suing Your Client 

There is no prohibition against suing a client, presumably now a former client. 
Why not? After all, isn’t this what we do best? Before taking this step in haste, 
analyze all other options and weigh the pros and cons of such a suit. As Jeffrey 
M. Smith notes in an excellent article, “The Pitfalls of Suing Clients for Fees,” 
69 ABA Journal 776 (June 1983): “It is not a step taken lightly. If it is taken pre-
cipitously, an attorney may collect only an ethics complaint, or a counterclaim 
for malpractice or breach of fiduciary duty—and no money.” For an extreme 
example, see Fishman v. Brooks, 396 Mass. 643 (1986). In this case, an attorney 
started by filing a complaint for declaratory relief for a nominal amount of attor-
ney fees and ended up paying his client $10,000 for “abuse of process” and 
$350,500, plus interest, in a malpractice award. But see Adams v. Whitman, 62 
Mass. App. Ct. 850 (2005) (abuse of process counterclaim based on petitioning 
activity subject to dismissal under anti-SLAPP statute). And, in one case, a client 
lost his malpractice and Chapter 93A claims while his attorney won a counter-
claim for more than $25,000 in unpaid fees. See Altschuler v. Flynn, Altschuler 
v. McCormack, Nos. 92-1628, 93-7229, 1998 Mass. Super. LEXIS 113 (May 27, 
1998) (holding that to assert defense of breach of fiduciary duty against a suit for 
legal fees, the client must show a nexus between the fees claimed and the breach 
of duty). 

At a time when moral certainties appeared more attainable, our legal ancestors 
preferred a principled, rather than a pragmatic, approach to this problem, as stated 
in Canon 14 of the 1908 Canon of Ethics: 

Controversies with clients concerning compensation 
are to be avoided by the lawyer so far as shall be 
compatible with his self-respect and with his right to 
receive reasonable recompense for his services; and 
lawsuits with clients should be resorted to only to 
prevent injustice, imposition or fraud. 
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Such restraint continues to be a praiseworthy goal. 

In “The Pitfalls of Suing Clients for Fees,” Smith analyzes the economics of 
such a suit. An attorney should reduce any anticipated recovery by fees to others, 
costs, additional expenditure of billable time, after-tax dollars, risks of increased 
malpractice premiums due to counterclaims, and adverse public relations. As 
Smith aptly states: 

These calculations are theoretical unless the money 
can be collected. This requires an analysis of the sta-
tus of clients. Those who do not pay can be divided 
roughly into three categories: 

(1) those with no money; 

(2) those with some money but they need to use it for 
the necessities of life; and, 

(3) those who have money but do not feel the services 
rendered were useful or at least not worth what the 
firm is charging. 

None of these groups is a particularly attractive target 
for collection efforts since each has motivation to file 
counterclaims. 

Jeffrey M. Smith, “The Pitfalls of Suing Clients for Fees,” 69 ABA J. 776, 777 
(June 1983). 

Certainly, the chief reason not to sue a client is the risk of an almost certain 
counterclaim for malpractice. No matter how unfounded, you will have to report 
this claim to your insurance carrier. This may or may not eventually result in an 
increase in your premiums. Smith estimates that at least 20 percent and perhaps 
more than 30 percent of all malpractice claims and counterclaims arise directly 
or indirectly from disputes over fees. Counterclaims are most likely to allege 
negligent rendering of services or breach of fiduciary duty. And using a collec-
tion agency or assignment to a third party provides no insulation from such 
claims. 

Before deciding to sue a client, consider carefully all of the following: 

ü Are there funds or property from which the client will be able to 
pay the fee if you prevail? If the client or subsequent counsel is 
holding funds that may not be subject to an attorney’s lien but 
may be subject to trustee process, you at least have a fighting 



GETTING PAID § 10.4 

4th Edition 2015 10–27 

chance of seeing some recovery. However, in seeking a trustee 
process or other attachment, you must reveal only so much confi-
dential information obtained from the client, for example, with re-
spect to bank accounts, as is necessary to effect collection. See the 
discussion of Mass. R. Prof. C. 1.6(b)(5) cmt. [11], below, and 
BBA Ethics Opinion 93-2 (construing prior rule DR 4-101(c)(4)). 

ü Does the amount of the fee make the expenditure of additional 
time and funds worthwhile? If the fee is sufficiently large, you 
should retain other counsel, and this will be an additional expense. 
Your own time and effort in preparing for the suit and defending 
possible counterclaims must be taken into account in calculating 
the amount of any recovery. 

ü Does the client have cause to complain about your services or the 
reasonableness of the fee? Even with no cause for complaint, is 
the client likely to complain anyway? A client who is already irate 
over your handling of a particular matter is not a good candidate 
for suit, even if you feel your conduct was beyond reproach. 

ü Are you willing to run the risk of a complaint to the Board of Bar 
Overseers or a counterclaim for malpractice? Even if these are ul-
timately found to be frivolous, you must consider the time and 
aggravation involved in defending yourself. 

If the answers to these considerations still persuade you that this is an appropri-
ate case for a suit for legal fees, keep in mind the provisions of Mass. R. 
Prof. C. 1.6 that require the preservation of a client’s confidential information. 
Rule 1.6(b)(5) of the Massachusetts Rules of Professional Conduct allows an 
attorney to reveal so much of the client’s confidential information as is “neces-
sary to establish a claim or defense on behalf of the lawyer in a controversy be-
tween the lawyer and the client.” A comment explicitly construes this to permit a 
lawyer entitled to a fee to prove the services rendered in an action to collect it. 
Nonetheless, it remains important to be circumspect in what information you 
select to reveal. The lawyer must “take reasonable precautions to prevent . . . 
confidential information from coming into the hands of unintended recipients.” 
Mass. R. Prof. C. 1.6(b)(2) cmt. [19]. While “the beneficiary of a fiduciary rela-
tionship may not exploit it to the detriment of the fiduciary,” Mass. R. 
Prof. C. 1.6(b)(2) cmt. [11], a fee dispute does not provide an excuse to malign a 
client or reveal embarrassing information unrelated to the collection of the fee. 
Further, MBA Ethics Opinion 00-3 advises that “[a] lawyer may not report the 
failure of his clients to pay his bills to the major credit reporting services whether 
or not he institutes legal proceedings to collect those debts.” 
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Generally, prevention is the best medicine to ensure that you receive compensa-
tion for your hard work. Carefully assessing a potential client, his or her past 
representation, and available resources, and maintaining written records of 
communications and billable work time will be your most effective means of 
avoiding the many pitfalls of getting paid after the fact. While even the most 
cautious measures cannot guarantee perfect results, they can deflect some of the 
difficulties and make the right choices easier to make. 
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