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>> All right. Good afternoon, everybody. Welcome to Private Company Core M&A Fluency. It's a program put on by Massachusetts Continuing Legal Education. My name is Peter Dunn. I'm a business lawyer as Casner and Edwards here in Boston. I'll be chairing the panel today. We've got some great panelists. We have Alan Fullerton, who's a partner at Mirus Capital Advisors in Boston as an investment bank, where he advises clients, ranging from large corporations to middle market and family firms. He's done transactions totaling in over $2 billion in value, before his investment banking career as a member of technical staff and a project leader with a 2,500 person engineering consulting firm. He's a graduate of MIT. He's got a Master's in Electrical Engineering from Brown University, and an MBA from the Ecole des Ponts of Paris, France. Sorry. I took Spanish in high school. We also have Hannah Zaitlin. Hannah is a partner in health care and business lawyer with Foley and Lardner and Boston. Her practice focuses on advising providers and investors in health care sector, including nonprofit and for-profit hospitals, health systems, skilled nursing, senior living facilities, digital health care companies, and behavioral health entities. In connection with structuring, negotiating, and closing transactions, she counsels clients on a range of health care compliance and regulatory matters, including state and federal fraud and abuse laws, professional and facility licensure and change of ownership requirements, and pay or reimbursement issues. She's a member of the firm's Health Care Industry Team. She's a graduate of Brandeis University, and the University of Maine School of Law where she graduated cum laude. Jay Lucas is also with us. He's the chairman and managing partner of The Lucas Group, a strategy consulting firm that he founded in 1991 focused on specialized needs of private equity investors in their portfolio companies. Previously, Jay served as vice president and partner of Bain and Company. In addition, he is a founder and currently serves as managing partner of LB Equity, a firm that invests in small growing brands and wellness, beauty, and personal care sectors. He's active in his home state of New Hampshire, where he served as a state legislator and a gubernatorial candidate. He's earned his MBA from Harvard Business School, a law degree from Harvard Law School, and has a BA from Yale. He also went to Oxford University as a Marshall Scholar, where he studied international relations and military history. We've got a pretty packed agenda here as you can see from the program. I'll provide an overview of the M&A process, where we talk about preparing for sale, investment banker onboarding, due diligence, letters of intent, and a couple of surprise topics that I am looking forward to sharing with you. We'll be talking about negotiating and drafting the definitive agreements. Hannah Zaitlin will be leading that. We'll then take a break. We'll come back, and Alan Fullerton will be speaking about the investment bankers' role in private M&A transactions. Following that, we'll have a view from the inside, from Jay Lucas, regarding private equity in the private M&A environment. And then, we'll finish with a Q&A session. So that's the program here. So just to dive straight into it, the M&A markets, we'll focus on private companies today. That's the vast majority of businesses in this country. The activity and nature of M&A deals largely tracks larger economic trends. So, as the economy is on the upswing, there are more deals, and on the downswing, there are less deals. The economic environment also changes types of deals that get done. Whether they're distressed deals, or whether they're happy deals with multiple potential bidders, a lot of that will trend in the economy. There's some macrotrends that I think Alan will talk about regarding the role of the baby boomer wave of retirements and business transitions that's ongoing, and continue to be ongoing that will keep M&A lawyers and other industry professionals busy. And then, looking at which side you're representing, whether you're representing a buyer, where you have an acquisition that fits a strategic or financial profile. Often strategic buyers are looking at core or adjacent product lines or service lines. And whereas, financial buyers are looking primarily at multiples of earnings and cash flows. If you're representing a seller, you know, that oftentimes, this is going to be this person's first transaction, M&A transaction. They've spent years building a business. And it's overwhelmingly the largest source of their family and personal wealth. And it's, you know, it's their baby. And they look at this as, a lot of times, to look at the people who work there as their family. So it's not just a business transaction, it's an emotional step for some of these folks to take when they've decided it's time to move on to something else. And they look very heavily to you, the attorney and the rest of the members of the team to provide them with guidance, and to help them through the process. So, moving on to our first topic here. We've got preparing for the sale. You essentially have five phases of the transaction. You've got preparing for the sale. You've got your due diligence, which we'll talk about, which is both business and legal due diligence. You have to negotiate and paper the deal, and certain steps leading up to the definitive, you know, contract. You've got a closing that you need to prepare for. And then, you've got a post-closing period where there are things like working capital adjustments, escrows, and sometimes earnouts, where the post-closing performance of the business or issues that pop up can affect how much the seller might have to give back to the buyer economically based on those issues. So move on to the next slide. We've got preparing for this sale. So you've got business considerations, and you've got personal considerations. This is largely from a seller standpoint. I would skip the kind of personal considerations first. There's a psychological readiness. Is the owner and the other members of the ownership group prepared for the exit and transition? This is something that, you know, I think is going to be a core issue, because, you know, once you've decided to sell the business, and build a team, and go through all the things that we're going to talk about here today, you know, and you get to sort of the one yard line, which is signing the contract and closing, you know, somebody who decides they want to do something else will have wasted a lot of time and a lot of money, you know, only to find out that this isn't what they want to do. Part of it is going to be planning what's next. What are the lifestyle choices? What are they going to do? What kind of lifestyle they want to live? And part of the process will be speaking with investment banking professionals and some financial planning professionals about, you know, how much money do they need to live the kind of lifestyle that they want to live after they sold this. And planning for that and financing that is a big piece of it. Gifting and other estate planning transfers, this is more mechanical than psychological. But if you start early, which is kind of the name of the game in this, the more time you give yourself to prepare for the sale, to go out and canvass the market and see what kind of buyers and interest you have in the business, you know, the more time you give yourself, the better. It also allows you to take advantage of potentially estate planning matters where you can do gifting and things of that nature, where some of the interest in the business might be subject to discounts, things like that. So you can maximize your tax exclusions for estate planning purposes. On the business side, again, starting early, this is the name of the game. We talk about building the team in a moment, but once you've got your team built, and you're starting to get everybody familiar with the business, and getting familiar with, you know, the profile of the business, it gives you the chance to take steps that sort of will allow you to tie up loose ends, maybe fix some things that are found during due diligence. And it gives you the time to do that. For instance, if you've got a couple of partners, say it's a Massachusetts corporation. And a Massachusetts corporation, if you want to sell the business, you need two-third shareholder approval. So, if there's multiple owners, and they're not all on the same page, and there's someone who has a blocking position, it doesn't make any sense to go ahead and start a process without their buy-in. And so I think identifying, you know, the ownership group, getting everybody on the same page, and involving everybody in the process and starting it early is a very good idea. Working with the accountants and the tax advisors, you can think about what's the best most likely form of exit, what is the ideal form of exit from a tax standpoint. So should it be a stock deal, or should it be an asset deal? For instance, if you've got a C corporation, if you can avoid it at all costs, you never want to sell assets through a C corporation because you can be subject to two levels of tax. The corporation would pay tax, and then the shareholders would pay tax. So that's to be avoided at all costs. But, you know, getting involved early, getting the team together early will help with that. Move it on to team building. You'll get your internal team, you know, that you've got to have your operator, your CEO. A big piece of it is going to be the financial review. So you've got to get your CFO on board, or controller, or treasurer, whatever, they might call that person at that particular company. You know, oftentimes, the CFO is going to be on the chopping block in an acquisition. So, you know, kind of it's always a conversation to have. And some of the things you need to put in place that you know where it's likely that this person isn't going to be employed by the buyer on the other side of the transaction is, you know, coming up with a bonus or other package that will, you know, basically keep them interested in getting the deal done, rather than putting themselves out of a job. The other thing you need is a very trusted administrative professional. There's going to be a lot of information that's going to be required by a lot of the various advisors. So the investment bankers, potentially accountants, attorneys, they're going to want to look at contracts, they're going to look at look at financials, they're going to look at bank statements and tax returns. And, you know, the owner is not going to have time to run the business, think about this process, participate in this process, and do all that administrative stuff. So, finding yourself a very trusted administrative professional, letting them in to the circle of trust, making sure they're locked down with a nondisclosure agreement, and also thinking about a very nice bonus and/or pay raise during this period to keep them happy and loyal is really a necessity. Your external team, you're looking at, you know, your accountants, your attorney, or your investment bankers, financial advisors, and, you know, potentially other trusted advisors. So, those are all of the things that when you're putting your team together, that you need to consider, both the internal and the external aspects of it. Due diligence. So, what'll happen is, let's say they've made this decision to sell. We've built a team. We've got an investment banker. We've got our CPA. We've got our tax advisor. We've got our attorney. And the things they're going to need to look at, and you want to do this, there's going to be two rounds of this at least. First, you want to do the work yourself. So you want your team to do this kind of a review. And the reason why you're going to do that is because you're going to want to see what the buyer is going to see. If the buyer sees issues, and they will find everything when they do their due diligence, you're going to have to speak to it. And at that point, it may be too late to fix it, or it could result in a substantial discount. And you don't want to be caught not knowing about an issue with the business. So on the business due diligence side, you're going to have the owner background and reference checks. So, you know, a lot of times still, they may hire a PI or something like that that they're going to look and see, you know, is this owner, you know, of good character and things of that nature. From the seller standpoint, and I think the investment bankers help a lot with this too, is they're going to do, you know, essentially background reputation checks on the buyers. So you're going to know, and you want to know, you know, who they are, what deals have they done before? Have they honored their promises to the other owners of companies that they've purchased? And, you know, sometimes speaking with those, you know, owners who have sold their businesses is helpful to talk to these folks. So that's one of the things from the sell side that you're also looking at. One of the things you need to think about is kind of a staged process when you're doing the external due diligence. So that you may not want to show everything right away in the due diligence process until you get more comfortable that the buyer is, you know, even sort of morally committed to the deal. This is particularly true with competitors. So there might be some items like customer lists, or trade secrets, or things like that, you know, you really probably don't want to show until later in the process. You'll have potentially site visits, discussions with customers, et cetera. Those are usually later in the process. Technology reviews and a granular view of the targets financials. One of the things that you see that's evolved over time is that what they get what's called the quality of earnings report. That's been done by virtually every buyer, where they have an outside professional come in and sort of normalize the earnings. They look at, you know, are there any accounting tricks? Are there any one-offs, or kind of other anomalies to get to what they view as sort of the core earnings, which they then kind of, you know, look at versus their multiples, and side, you know, if the price is right here or not? I see, and Alan, and Hannah, and Jay can probably speak to it as well, I see a lot of sellers now getting these done on their own as well, so that they can see what the buyer is going to see. And again, for the same purpose of, you know, maybe making some adjustments before the sale process, and being prepared to have a conversation, so that, you know, your goal here is no surprises. On the legal due diligence side, you're going to look at corporate records, corporate status, judgments and liens. You'd be surprised if a business has been around for a long time, sometimes you'll go and you'll look at the charter, right? And it'll say, you know, now you can say the business can do anything that's legal, right? And a lot of constitutional charter documents say that. You know, 30 years ago, you had to say, we're in the business of this, right? And if the business has changed, you know, this is sort of just a tangent, but, you know, I've had due diligence situations where, you know, the business started off as, you know, we're in the business of selling cupcakes, and it's right in their charter, and now they're a software company. And so, arguably, they've been, you know, acting outside of the scope of their authority since they stopped selling cupcakes. It's an easy fix, right? You amend the charter and you fix it. But it's stuff like that that you're looking at, you know, look at, you know, when you're going to look at the corporate records regarding ownership, the stock records. And make sure that the people who they say own the business own the business. Judgments and liens, you know, you're going to look at all those things so that, you know, the same way that the purchaser is going to do it, because they're going to want to know, you know, are there any mortgages and things of that nature on the assets that they're buying. Shareholder agreements and investment documents. You know, what you'd be looking at there is, you know, say there's a shareholder agreement, again, with the buy-in is there somebody who say owns 30%, 20% of the company, who as a corporate matter wouldn't have a blocking, right, but as a contractual matter, they might in a shareholder agreement. So, you know, those are the things that you want to look at as well. Intellectual property. If IP is a big asset, what they're going to look at is the intellectual property lawyers are going to look at the strength of the patents and things of that nature. And then, the blocking and tackling of do I have proper assignments from employees or contractors who touched that IP, so that you've got this very clear ownership, title, and quality of the intellectual property. You'll be looking at material agreements. You know, if you've got a key supplier or key customers. Is there a change of control provisions? Are there termination provisions, things of that nature? You're going to look at employment issues. One thing that you bump into or I see a fair amount is that you have potentially misclassification of employees. So, you call somebody a supervisor, but they're really an hourly worker, and the client didn't pay them, you know, the proper overtime and things like that. If the person still works there, it's something you can go and fix. You know, if they don't, well, maybe you can't fix it, but at least you'll know about it. And then, there's regulatory matters, things like, you know, environmental. You know, has there been a data breach? Is it a regulated business? Do they have their permits? And, you know, have the permits expired? Are there any issues to the transfer of the permits based off of, say, an asset sale where or a change of control? So those are the things in due diligence, both internal and external you're looking at. And I think the big takeaway here is, you know, you're going to want to do your first due diligence on your own, if you're representing the seller. And then, try and fix the things that you can. And that takes time, and it costs money. And it also goes back to the commitment of the seller to exiting the business. They're going to have to invest in these kinds of reviews and whatnot with the applicable professionals. All right. So really basic pieces of the deal here from a paperwork standpoint. You know, let's say, we've hired an investment banker, you've come up formulated with what the strategy will be in terms of going to the market, who you're going to speak with, what the story is. As those contacts get made, and as they take a deeper look into things, you're going to want to put a nondisclosure agreement in place with anybody who's going to get any kind of sensitive information. And usually, there's a form that will come from the investment bankers that the company will look at, maybe make a couple of changes to, and then, that'll go out to all the prospects. And sometimes, you get comments back, and sometimes you don't, but then you just deal with it. Once they've gone through the process, that Alan will speak about, and you've got a live one on the hook, right, you got a buyer, you move to the letter of intent stage. With the letter of intent, it's an outline of the deal. It's nonbinding generally, but it will set kind of the major material terms of what's being bought, what's being sold, how much it's going to be paid for it, and when, and the structure and certain other terms, which we'll get into in a bit. But this is a very key point for a seller, because for reasons I'll talk about in a little while. The deal dynamics from the time you sign the LOI start to shift in favor of the buyer. So the next piece would be you've gone through the LOI, due diligence is being done, you've got the purchase agreement, that's the definitive contract. That's binding to buy the business. With the LOI, really the only two parts of it that are binding are what they call a no-shop. So that means, basically, I've picked you and I agree not to entertain other offers or to pursue another deal for 30, 60, 90 days, whatever it may be. And then, usually, you may make it clear that the confidentiality, either the NDA or the confidentiality provisions of the LOI are also binding. There'll be disclosure schedules. This is a seller intensive project, working with the sellers, attorneys, and the investment bankers. And with that is a response to various representations and warranties in the purchase agreement. It's very important, as Hannah will discuss, so that you've made appropriate disclosures to avoid later monetary claims regarding inaccuracies from buyer. And then, the last major piece is a non-compete agreement, either embedded in the purchase and sale contract itself, or a standalone, which will generally restrict the seller and its owners from being in the business for a significant period following the closing. Usually three to five years is what I see. So then, you get your closing. And that's where, you know, if you've ever bought a house, that's where the actual ownership of the business is transferred. Either, you know, a merger certificate is filed or, you know, there's a bill of sale in a case of an asset sale, or there's a bunch of stock certificates that get signed over, whatever it is, the actual ownership of the business transfers over against payment or payments. And, you know, mechanically, there's usually a bunch of payoffs and things like that to pay off creditors and transaction participants. And then, post-closing, I think as Hannah will discuss, you've got a working capital true-ups. So that is a forecast of what the working capital of the business would look like. At the closing, usually there's a, you know, 45, 60-day period, to see how it actually happens. And then, relative to what the benchmark was, there's a an adjustment to the purchase price and payment based off of that, which is sometimes backed with an escrow. There are also usually escrows that can be put aside if there's no, and sometimes we can probably allude to it later, but, figuratively, if there's no insurance product that's put into the deal, there'll be an escrow to cover the breaches of reps and warranties. And if there's no claims against it, or there's fewer claims than there is money, then that would be released, and then you would look at our notes and things of that nature to the extent those will fly. OK. So, preparing for the sale. What I would say is there's a few pretty common mistakes out there that you should try to seek to avoid and counsel your clients to seek to avoid. Those are, again proceeding without full consensus, right? If there's a key owner or somebody else who's wishy-washy, and maybe this and that, you don't want to undertake this process without full buy-in from the get go from everybody. You need to say yes. Again, you don't want to go through the process and have somebody back out on you after you've spent all this time and all this money getting ready for the sale. And also, you know, your buyers, you're pretty much going to be persona non grata if you've gotten that far with a buyer, and then you pull out. You know, they'll say, it's no problem and things like that, but you know, you're blackballed. So, the other thing is really not starting early, right? Starting early, again, gives you the ability to do the review that we talked about, and take steps to fix things. And again, that goes to delaying the internal due diligence review. So some sellers would say, "Well, I don't want to do all that really yet. You know, let's let the bankers go out and see what kind of interest we have." And then all of a sudden, you've got this process that's taken on its own life. And that review hasn't really been done yet. And now, it becomes a rush job, and you don't have enough time to do the proper review or to do the fixes that you otherwise would have been able to do. The next thing is leaks. Again, once you've got your, particularly with your internal team, and talking with your banker, you really want to lock down need to know people and take the steps we talked about to ensure their discretion and their loyalty. And the other part of it is, you know, make sure that the client and the banker are on the same page about the marketing process, right? If there's somebody you don't want them to call, because you're worried that word is going to get out on the street, you need to have a very detailed discussion, and make sure that your intermediary knows that. And then, the last thing is unrealistic expectations. The seller overvalues their business, where they think they should get, you know, however much money they think they should get. And you see this a lot with people who are selling their house, right? The guy down the street got this much, you know, for his house, and I get a four-bedroom house and a quarter of an acre too. But, you know, you don't realize that, you know, their house has, you know, air conditioning, a brand new kitchen, beautiful bathrooms, et cetera. You know, talking to your banker early about what the range of values that can be expected is a really important thing. So that, you know, as it goes through and, you know, the indications of interest come in, you know, you haven't done all this stuff, again, for a price that's just not realistic. OK. So next, we'll look at investment banker onboarding. This is a really, really important part of the process, you know, key part of the team. Alan will speak to this later, but they're going to formulate and run the sales process. They're going to identify and screen the potential buyers, the financial wherewithal, reputation, and track record. When I first started practicing, I had a few friends of mine who started a little internet company. And they decided after about five years, they wanted to sell it. They had two offers. One was almost all cash from a very well regarded buyer in the Washington DC area. And the other one was basically double the money, but a third of the cash down, and the rest of it was a piece of paper from a guy, you know, let's just say way out of state. And they were getting ready to sell. They had the paper. And I said, "I don't know about this." We finally went and did the due diligence on the guy, and it turned out that, two years before, someone whose business he bought, went into his office, and stabbed him in the chest because of how he treated that guy. So, that's sort of an extreme story. But, you know, I think someone who's been subjected to a attempted murder based off of how they treated someone whose company they bought, you may not want to do business with that person. So fortunately, we went with the other one, and it worked out for them. The bankers will also facilitate the due diligence. They gather, organize, screen the information, take a really deep dive into the client's business. They run the online data room and help organize that, and really do a very good job of doing the follow up to make sure that the complete picture gets there accurately and is there and in a timely way so that, you know, they can get as much good information to a buyer as possible to move the transaction down the rails. So transaction pricing guidance, obviously, they're going to know the industry, they're going to look at the individual company, see customer concentration, things like that, things that are going to affect the valuation. And again, give you that range of value so that the clients can make, you know, an educated decision based off of those ranges, and not engage, you know, and be committed to the process. And then, they obviously help negotiate the deal as well. So, choosing your investment banker, you're going to look at sort of deal size and appropriate market focus. So, you know, you're not going to use, you know, Goldman Sachs on a $10 million deal. You know, you want to look at, you know, what's the, you know, proximate deal size, size of the company revenue wise, and industry experience, both the bank and the banker, you know, reputation. You know, that these people have a good reputation? You know, do they conduct themselves ethically? And do they get deals done, right? Staffing. Who will be working the deal? You know, you hear a phrase, you hire the banker, not the bank. So you're looking at who the person who's going to lead your deal team is going to be. And then, ask questions about, you know, the day after we signed the letter, how involved is that person going to be? And get comfortable with who is actually going to be on the deal day to day. Chemistry, like anything else, you know, do you like this person? You know, foxhole test. You know, you're going to spend the next six to nine months, you know, talking about, you know, lots of details, and spend a lot of time together. So, you know, it helps if you like the person. And then cost, right? You look at sort of what the fee structure is. And, you know, is this relative to other potential providers? Does it make sense dollars and cents wise? So, when you look at the actual onboarding, there's a sample engagement letter that's in the materials that were provided. So feel free to take a look at that. But the investment banker is going to present their engagement letter, you know. And they'll go talk about, you know, how much they get paid. And there's really two aspects to it. There's the success fee. So if we successfully sell your company, that you've got a percentage formula. You know, people talk about Lehman Formula and modified Lehman Formula. And, you know, there's a illustration there and also in the materials. But generally, you know, you've got a blended success fee with, you know, some kind of a minimum percentage, and perhaps a reward for an exceptional result, right? So if they tell you your business is going to be sold for, you know, the $50 million range, and, you know, the client, you know, I've seen it before, and I'm sure Alan's never seen this, where they puff up their chest and say, "So-and-so called me last week, and said they'd give me 40 million for it," right? Or whatever the number is, telling you that as the base. So, you know, I think somewhere between, you know, if you're at the higher end of the range, there's an additional kicker, and there's a blended success fee. There'll be, you know, retainers, money down and monthly, and then expenses. And, you know, back in the '80s, a lot of investment bankers got a bad rap for expenses. But generally, you know, it's out of pocket, reasonable, no surprises. It's going to be a different expense profile, if, you know, they're going to be flying to Europe, versus if they're, you know, driving up to New Hampshire. And, you know, that's just part of the discussion regarding what the market and the marketing plan is going to look like. So, moving on. Other terms that you're going to see in the investment banking. Engagement letter. Is it an exclusive or a non-exclusive deal? It's going to be an exclusive if they're any good. So, they're the ones who are going to be selling your company. Sometimes, you can talk about excluded parties, which would be the guy down the street who call them and asked to buy the company. You're not usually going to get a 100%, you know, excluded, you know, they don't get paid at all for that. But they may be willing to give you a discount, because they're going to do an awful lot of work to get this company in shape. And if, you know, the guy down the street turns out to be the person who buys the business, they may be willing to do something for you there. But it's not fair to have them take nothing in that instance. So when you're setting the expectations, I think that's something to keep in mind. Term, termination, you know, nine to 12 month engagement would be the norm. Sometimes, they're just at will, and it doesn't really matter. But what you want, though, is have a convenience termination. And the convenience termination provision is going to be whether it's an expiration, or convenience termination, there's going to be something what's called a tail, right? A tail is, if, let's say the agreement expires, or there's a convenience termination, and a month later, lo and behold, the seller does a deal with that buyer, and the buyer, someone who the investment banker had introduced and worked with, you know, there's going to be a fee. That success fee will still be paid. And your typical tail that I see out there is 12 to 18 months. The company is going to provide a broad indemnity to the investment bank, because largely, the information that the investment bank is going to be doing is going to be based off of a company provided information. And then, lastly, you know, the investment bank is going to be, you know, intimately familiar at the end of it with the details of the business. So there'll be a confidentiality provision to protect the company's sensitive business information. OK. So I'll move on. Letters of intent. Let's see. So letters of intent. Basically, again, what it is, is it's going to set the major deal terms prior to due diligence going full bore. And this will set sort of the price, the structure, the timing, and identify any major contingencies, such as financing or regulatory approval. Again, it's non-binding, except for the no-shop and confidentiality. And it's largely negotiated by the investment bankers and the lawyers. Some nuances here are, you know, the tension between the level of detail relative to the definitive agreement. So, you know, some people say, "I don't want to do an LOI that's seven pages long." And a lot of times, that's going to depend on which side of the deal you're on. If you're a seller, the more detail, the better. You are never going to be more attractive and have more leverage in a deal as a seller than 3.5 seconds before you sign the LOI. After that, the deal dynamics are such that it's going to shift, right? The seller is going to have a number in his or her head, and they're seeing the dollars already. And then, they'll have spent a lot of money and time getting to that point. And then, they're going to spend a whole lot more money and more time getting through the due diligence and the document drafting. And so by the time you've got the definitive agreement in front of you, and you're talking about, you know, whether you're going to have a, you know, deductible basket or a nondeductible basket, it becomes really hard for a seller to stand their ground. So, if you're representing a seller, the more detail you get in at that level, at that stage, the better. Buyer is the opposite. The best thing about the LOI for the buyer is they've got the lock up. And now, they've locked down the deal and they can proceed. And, you know, the other part of the dynamic is that the buyer is the one who drafts the definitive agreement. So, between the dynamic of taking the asset off the market, getting, you know, up in the weeds on due diligence and negotiating a buyer drafted purchase agreement, you're going to find that, you know, the opportunity to stand your ground as a seller goes down after the LOI stage. I just put in a sample seller-friendly LOI clause. So this is my response to those who say I don't want a seven page LOI. This is a first draft. And you're never going to get this, all of it. But it hits on I think the major items that you would want to see as the lawyer for a seller, and you know, some of the things that Hannah will get into more. But, you know, it's how much is the escrow? How long is it going to be there for? How long can they make claims against you based off of the reps and warranties? Is there a certain deductible amount before they can make a claim? And is there a cap? So those are the kind of the major things that are there. But anyone who gets this in an LOI, send me an email, and I will buy you a free ice cream. OK. Next up, I'll just speak to briefly our earnout. Earnouts are basically a component of the transaction consideration that would be paid if and when a certain post-closing event happens, either a milestone or the financial performance of the business. This is typically used as a way to bridge a valuation gap between a buyer and a seller. So the seller says, "I can't pay more than this for it." And the buyer says, "I've got this great story and all these great things are going to happen. And the guy down the street got that much." And the seller says, "OK, you know what, if you actually can make all that stuff happen, I'll pay you." And that's basically what it does, the typical metrics that you'll see through either financial or some kind of milestones. I see milestones, more in life sciences, you know, related to patents or other regulatory approvals, things of that nature. With the financial metrics, there are either revenue or EBITDA, which is an earnings based terms. And you know, I see EBITDA a lot more than I see revenue. And then, the period for the earnout, it's generally one to three years. So, a couple of things to think about in the particulars with respect to the earnout, you know, that they get a bad rap as recipes for litigation. And that can sometimes be true. But I think kind of the more you get it modeled, you get people on the same page about what's in and what's out is important. So some things to think about. You definitely want to make sure that you have separate books kept for the business that sold, if you've got these financial performance metrics. So that you've got a separate, you know, profit and loss statement, whatever the metric is that where you can say, for this division or business that just got purchased, I can separate out that revenue, those earnings, those expenses. You want to exclude or cap items in the definition of EBITDA, such as deal closing costs, or intercompany charges, right? If this is going to be part of a group, you know, you want to say take all the money out that you want, but for purposes of calculating my earnout, any intercompany charges are going to be limited to a certain amount are excluded. You want to get reports periodically and have inspection rights so that, you know, at the end of the period, you don't just get something dumped on you, and you, you know, try to figure it out. In the event that there's a dispute, it's a good idea to pick a neutral CPA firm that's going to resolve that dispute definitively on the part of the parties. And again, that gets into the recipe for litigation part of it. You know, if you've got this fair process with a neutral financial professional, you know, that gets you to a place definitively one way or the other sooner rather than later. If you're selling, you want to think about the seller principle's participation in the business after the closing, right? If you're trying to squeeze performance out of the business, oftentimes, the seller is going to be the one who's going to sit on top of that egg and make sure it hatches. And so, you're going to want to put provisions in that put them in the driver's seat for the earnout period. And then, if you're a seller, you think about what might happen. What if they turn around and sell your line of business, or that company itself is sold? You've made a kind of a credit decision, and you've made a character decision with respect to those buyers. And if somebody else comes in and takes it over, you know, you can find yourself with a much different set of folks with a different set of values and different set of goals. Think about support for the business during the earnout period. And then think about what happens if the seller principle is let go during that period without cause, you know. Oftentimes, you know, you might get one-third of these kinds of things. You know, the term that, you know, from a seller standpoint, you say, I want the purchase price accelerated, right? As if, I had hit all my performance goals, you know, on all cylinders. And so, you know, oftentimes, you may not get that, or you might get some of it. But it's important as if you're representing a seller, to think about those kinds of things, so that, you know, at least you can tell them I tried, right? And they've gone into it and, you know, made the decision, you know, to move ahead without some of those protections, and understanding, you know, that there's a potential risk there. So that, I think, takes us to our next segment, which I went over, I apologize, Hannah. So Hannah Zaitlin will be next. I'll stop sharing my screen and turn it over to her.

>> Hi, everyone. I'm Hannah Zaitlin. As Pete mentioned earlier, I'm going to talk about probably the most boring piece of this presentation. This is really where the lawyers, I guess, rubber hits the road, basically, the sausage making, how we put together the definitive agreements, some key areas of negotiation that can become kind of hot buttons in a deal. And then, you know, the lawyer's role, I would say, in getting the deal close. I'll get to my next slide. Here we go. So the things we're going to talk about, as I mentioned, are, you know, kind of an overview of the definitive agreement. Just to kind of level set, I'm going to provide just a real basic anatomy of a typical purchase agreement. We're going to talk again about the issues that arise in negotiation, and then closing. So, getting started, whether you're representing either the buyer or the seller, I would say half the battle with regard to the purchase agreement is finding a good starting point or good precedent form. As Pete mentioned, typically, the buyer is going to want to control the drafting and do the first draft, and put forth, you know, a relatively buyer friendly draft, or at least a middle of the road kind of draft. But if you are representing a seller in a competitive auction process, the seller is going to do the first draft, and in that case, likely wants to put forth a very seller friendly kind of auction or bid draft agreement. So those are two key considerations right off the bat. Next, you're going to want to think about what the actual deal structure is, and the key terms. So, the agreement is going to be different depending on whether you're doing a sale of assets, a sale of stock or equity, or a merger. For tax reasons, there may be a personal goodwill component. And in some instances, if the shareholder is selling personal goodwill, you might actually want a separate purchase agreement to address that. The purchase price structure is another consideration. You know, is the purchase price all cash? Is there some component of debt? Is seller getting rollover equity in the buyer? And then, like deal timing, I would say. Do you anticipate that the signing and closing will occur simultaneously, or just closing need to be deferred until some point in the future after signing? Those are all going to impact components of the purchase agreement. You also want to think about what industry the target business is in, and like the overall deal size. Your purchase agreement is going to be very different if you're selling or buying a restaurant as opposed to like a heavily regulated business, like a health care provider or clinical trial company. And then, just this is real basic about purchase price. You know, the agreement itself, you could expect it to be a lot more detailed and complex as the purchase price is higher versus lower. And then, indemnification provisions. Pete kind of touched on this in the LOI. But any a good starting point for an agreement that has similar indemnification terms to what are at issue in your agreement, what your buyer or seller wants, is going to be very helpful. The other thing to keep in mind is, you know, is buyer expected to get representation and warranty insurance? In that case, there may not be indemnification provisions at all. That would be what we call a walk-away deal where there just is not indemnification, the representation and warranty, policy covers, any loss that buyer would suffer post-closing as a result of breaches of reps and warranties. You also want to think about kind of what the post-closing relationship or strategy is for both buyer and seller. Are there other key agreements that you need to be kind of thinking about at the outset that may be almost as important as the definitive agreement to the parties, such as like a transitional services agreement? Does the seller need to provide some sort of ongoing management, or operational support, or technology license to buyer? Are their executive employment agreements, joint venture agreements, anything like that? And then, lastly, this is just very obvious, but you know, read the term sheet closely. I mean, Pete mentioned that usually the lawyers and the bankers are involved in negotiating the LOI and term sheet, which I would agree with, for sure. But there can be instances where the parties themselves draft an LOI or term sheet, and then bring it to you and say, "Hey, draft this purchase agreement." And maybe they are well intentioned, but things are left out or aren't so clear. So always good to just read the term sheet carefully. And once you get the purchase agreement prepared, kind of circle back to the client and say, "OK, does this say what you think it should say from a business standpoint?" And just make sure all is aligned. So then, the definitive agreement itself or the purchase agreement, whether you have an asset deal, stock deal, or merger, it's going to generally include these main components. First, you're going to have recitals. As lawyers, I'm sure you're familiar with these. But in the context of a purchase agreement, it's going to set out the parties and usually provide some general background on the transaction. Sometimes, you'll set out, you know, important defined terms in the recitals. Then there may be a definition section. This may not be necessary if it's a small deal or a simple purchase agreement. But typically, this is included at the front of the agreement, or maybe at the back. It's really for organization purposes, and kind of helps the reader manage the agreement. Most of the definitions are kind of for clarification and legal boilerplate, but there are definitely some important ones that go into like risk allocation between the parties. Particularly all your definitions around the purchase price adjustments, indemnification, and definitions that kind of limit or play into the representations and warranties are ones you definitely want to keep an eye on. Then, you're going to have a section, which is the purchase and sale itself, which talks about what exactly is being transferred, any limitations on what's being transferred, and then all your financial terms and the mechanics around how much purchase price, you know, the composition, when it's paid, how it's paid, any escrow provisions. And then, you're going to have, you know, two or maybe three sections on representations and warranties. There's going to be reps and warranties of the sellers or the target business. And then, representation and warranties of the purchaser. Just at high level here, you know, the seller reps are basically a bunch of information about the target business, a snapshot in time as of signing of the agreement, everything from like ownership, to assets, to operational matters, legal matters, regulatory matters, financial matters, employees, environmental, really, the list could go on and on. But it is highly industry specific, I would say, and deal size specific. The purchaser reps are much narrower. Basically, the idea is that the purchaser is repping to the fact that they have legal authority and the ability to consummate the transaction. There's no, you know, litigation or investigation pending that would impede their ability to do the transaction. Sometimes, there might be a financing rep and investment reps and warranties. The importance of the reps and the warranties is that these, you know, form the basis for indemnification rights of both parties really post-closing. So they can be a real headache to read, but they are a very important part of the agreement. And then, there's usually a section on covenants. These are the things that the parties can and cannot do, both pre-closing and post-closing. The pre-closing covenants really only come up if it's a deferred signing close deal. And we will talk more about that on a later slide. Then, we have conditions to closing. Again, this only will be pertinent really if there is an expectation of a deferred closing after signing. And the general gist here is that it sets forth, you know, the things that must happen, or must be true and correct for the parties to be obligated to close the transaction. Indemnification, as I mentioned, this is, you know, protective and risk allocating provisions for both parties really, but mostly for the benefit of purchaser for the purchaser to recover from seller in the event that reps and warranties are breached, or seller reaches a covenant, or seller commits fraud, basically, in the transaction. There can be other specific negotiated items of indemnification as well. And then, the termination provisions. Again, this only applies if you have a deferred sign and close. But this talks about how, and when, and what rights the parties would have to just terminate and walk away from the deal. If the purchaser has paid a deposit, this would address on what circumstances the deposit would become refundable. If the parties have negotiated or breakup fee, that would also be addressed in that provision. And then, you're going to have your miscellaneous legal boilerplate. Nothing really too notable here, but still important to read, because some things can kind of sneak in or be surprises there. The things that do get negotiated usually in that kind of category would be like dispute resolution. You know, do the parties want to waive jury trial, or do they want to require alternative dispute resolution, transaction expenses, anti-assignment provisions. Those sorts of things can become important. So definitely, good to keep in mind. So we're going to go into now some of the key areas of negotiation. I'm not presenting these in order of importance by any means. Just really, I'm going in order of how they might pop up in purchase agreement. And every deal has its own kind of challenges, and nuances, and kind of tensions. So some of these may be more important than others, depending on the deal. But in the realm of like the financial terms and the purchase price, the things that often get negotiated are the escrows. Pete talked a bit about this. But what's key here is really like, if you are going to agree to an escrow, what does it cover? How long are the dollars going to be held back by purchaser? What are the terms for release? And typically, the money is held by a, you know, an escrow agent. And there's a separate escrow agreement. Purchase price adjustments, this gets into, you know, credits and debits to the purchase price that happen at closing, and potentially post-closing. And then, you know, whether there's an earnout, as Pete discussed. Sometimes, this can show up as also like a deferred purchase price, or maybe the parties agree to a set purchase price or value at closing. And maybe some of that amount is just held back and paid, you know, a year or two years after closing if certain benchmarks are met. And then, there's a purchase price allocation typically. And this refers to the tax allocation of the purchase price and how the purchase price is treated from both buyer's and seller's perspective for tax purposes. So getting into the net working capital adjustment. This is where, I would say, can be the most back and forth on the purchase price adjustment itself. And so, what it is, just real basic. It's, you know, current assets, minus current liabilities of the business. So current assets is basically AR, inventory, prepaid expenses. And then liabilities are typically accounts payable and accrued liabilities. That being said, these definitions can be quite long and detailed. And this is where you really want to get your client to focus with their accountant, and the banker sometimes, and really dive into the financials and make sure that there's no kind of unintended consequences from what's included in assets or liabilities for the purpose of your deal. Why is this important? This is because, you know, the purchase price is originally established based on a normalized level of net working capital. The buyer has a expectation of a certain level of net working capital to operate the business in the manner that produced operating results prior to closing. And if the target has less than the required level, then the purchaser needs to know that because it will need to fund the extra cash and to target after closing. So, although the definition of the concept is rather simple, you know, disputes can arise around this. And as I mentioned, good to keep the accountants and the bankers involved. And lawyer's role, I would say, is really to understand the concepts and make sure the document is drafted correctly and accurately. The kind of the goal to strive for here is apples to apples. Make sure that there's clarity around the reference balance sheet, and then how kind of the calculation is going to be done at closing and post-closing to avoid disputes and to make sure that, you know, you're comparing apples to apples. And the adjustment, I think Pete mentioned this. There can be just an adjustment at closing based on what the expected amount is at closing as compared to a reference balance sheet. And there will also likely, but not always, be a post-closing adjustment. Usually, you know, 45 to 90 days post-closing based on kind of like the target's revenue cycle. Typically, the buyer prepares the post-closing statement. And that should be done based on like accounting principles and methodologies that are, again, set forth in the purchase agreement, and agreed to by the parties and based on seller's past practice. I always like to see kind of like a sample calculation attached as an exhibit to the purchase agreement. And that further helps to minimize the risk of dispute later on when you go to do that true-up. But sellers, after receiving the buyer's closing statement, have the ability to object to the statement. And where the negotiation comes down here is really what can seller object to. The buyer will want seller to be limited to only objecting to mathematical errors, where seller wants the ability to kind of put forth any disagreement at all, hoping that this might be a way to, you know, get a more favorable adjustment. What level of specificity is required in the objection? Is it just a description, or do we want to require reasonable supporting detail? And then, there's going to be dispute resolution provisions. And, you know, some of the options or the things that you might disagree about or talk about are, should the dispute resolution just be between the parties via, you know, good faith negotiation? Do you want to designate an independent neutral CPA firm, which I think is something we would always recommend? And then, would the arbitrator, you know, have the ability to kind of look at any data or facts it desires, or should they be limited to looking at the items presented in the objection statement? And then, you know, is the arbitrator's final decision final and binding on the parties, or would either the parties have the right to some further dispute resolution? Hopefully not. I don't usually see that. But I suppose it's a possibility. And then, who's going to pay for the dispute resolution if it comes to that? Typically, you know, usually pushed for the loser to bear the fees for that, but I think where you usually see that coming out is there's some allocation of the fee based on kind of how much one party was right versus how much one party was wrong. And one thing I didn't touch on another area of negotiation on the net working capital adjustment is kind of what is the adjustment going to be? Is it going to be a dollar for dollar adjustment, or is there going to be a call where the parties agree, OK, you know, buyer only has to kick in additional purchase price if the net working capital is above a certain threshold, and the seller is only going to have to pay buyer back if the deficit is kind of above a certain threshold or deficit. And, you know, what drives that is really kind of the historical financials probably, what the parties expect in terms of risk that the net working capital target isn't going to pay that, and all sorts of things. And then, the tax purchase price allocation I mentioned earlier. This is always going to be at play in an asset deal. The parties, you know, report to the IRS how much of the purchase price they allocate to certain classes, specify classes of assets on like, I think, it's a form 8594. I may have that reverse. But in a stock deal, the parties do have the ability typically to make, what we referred was a 338(h)(10) election. And that's where even though the deal is a stock deal, the parties agree to treat it like an asset deal and report it like an asset deal to the IRS. Typically, this is more buyer favorable. Sellers, depending on, you know, built in games, and their tax bases, can have adverse tax consequences with a 338(h)(10) election. Oftentimes to kind of account for that, and because it's a good thing for buyer, there might be a slight purchase price increase, or buyers might agree to, you know, indemnify seller for any additional tax. But the purchase price allocation, though, as I said, it's a tax issue, and you definitely want to involve the accountants and tax advisers, if client has them, it's important to understand that, you know, buyer and seller may have differing interests here. It's important for buyer because it determines the amount of depreciation and the amortization they can take for certain assets. Buyer is going to want to allocate more tangible property because it can be depreciated faster. And for seller, it determines whether they're going to recognize a capital versus ordinary gain or loss in the transaction. And for that reason, sellers typically will have an interest in having more of the purchase price allocated to goodwill and restrictive covenants which are treated as capital gain. So good to, you know, set forth the ideal outcome here, I think would be to have the purchase price allocation agreed to basically at signing and set forth on an exhibit to the purchase agreement. That doesn't always happen. But there usually is some provision that requires the parties to, you know, work together in good faith to come up with an allocation within a certain period of time post-closing, and to agree to, you know, each report their taxes and file their tax returns in a manner consistent with the allocation. Another area that may be, you know, somewhat heavily negotiated, depending on a deal, particularly in an asset deal, is just clearly defining what the assumed liabilities are versus excluded liabilities. When a purchaser, generally an asset deal is acquiring assets, it assumes the account payables and other liabilities associated with a signed contract. But purchaser is going to want to make sure it's clear that those liabilities are only being assumed to the extent arising with respect to period's post-closing. And if the language isn't drafted carefully, you know, buyer could kind of get a win there, and you know, put pre-closing liabilities on buyer, which is not good from a buyer standpoint. The other way this comes up and is important is, typically in an asset deal, and sometimes, in the stock deal, at least that I see in the health care space, which is where I focus exclusively. Excluded liabilities are going to be a specific indemnified matter, and they're usually not going to be subject to caps, and baskets, and other sorts of qualifiers that you might see in the indemnification provisions. So good to, to the extent you can, you know, clearly defined what's in excluded liability. If you know about issues that have been identified and due diligence, try to get those included in the definition of excluded liabilities. If there are contracts that buyer definitely doesn't want to take on, those should be in the excluded liabilities. So just something to think about in the context of the due diligence that has been done, and the assets and the liabilities that are involved in the business. In a stock deal, what's key here really is that, typically, you're going to see language that says all shares are transferred free and clear of encumbrances. Seller, or depending on the deal, may want to stay free and clear of encumbrances, except for permitted encumbrances. And if that's the case, as buyer, you obviously want to understand what those are. You want to agree upon the definition of a permitted encumbrance. You know, is there like a working capital line that buyer needs post-closing that needs to be assumed? Is there other debt or capital lease obligations of the seller that needs to be assumed? Maybe that's fine, but just need to go into it with kind of eyes wide open. And then, turning to the reps and warranties. We've kind of touched on these concepts here. The negotiation that goes on around reps and warranties is going to really depend on the deal type and size, and then the industry. You know, for like a pharmaceutical company, just an example, they're going to have detailed reps and warranties around clinical trials, patents. Technology companies are going to have more detailed reps around their ownership of intellectual property, source code, et cetera. Manufacturing companies, you're going to want as buyer reps that are more focused on contracts territory, you know, customer status, that sort of thing. In terms of like the deal itself, a stock deal is generally going to include more detailed and expansive reps and warranties. Because again, as buyer, the general concept is you're assuming all the liabilities of the business. So you want to make sure you clearly understand what's there and where the risk is. As I mentioned, if the deal has rep and warranty insurance, the standard there is that really the reps are as broad and detailed as possible. And you know, the seller shouldn't blink too much about that, because again, the idea is that any breach of that is going to be covered by the rep and warranty insurance. The area of kind of legal negotiation that probably you're going to see in most and reps and warranties is like the qualifiers and the definitions. And this is things like materiality and material adverse effect, the definition of knowledge and look back periods. So, materiality, just you know, as an example, the seller is going to make a rep of, you know, seller has all permits required to operate business except where failure to have a permit would not pose a material adverse effect. And so, then the negotiation is around, well, do we define material adverse effect? Is it defined, you know, based on a dollar amount or, you know, what are the carve outs? Should there be that sort of qualifier to begin with? The knowledge concept is, you know, to seller's knowledge, sellers and material compliance with all applicable laws. The issue there is, of course, should there be the knowledge qualifier in the first instance? And then, if there is a knowledge qualifier, you know, buyer is going to want constructive knowledge or imputed knowledge, which basically assumes that seller has kind of made a good faith inquiry of the business and its direct reports, and its read all the reps and warranties. and kind of track all these things down. Seller is going to want actual knowledge qualifier, which means seller can only be kind of held accountable for the things that the seller actually knew about at the time of signing the agreement or at closing, if the reps are brought down. And then, look-back periods refers to, you know, you're making a rep along the lines of, for the past three years, seller has not received any notice of, you know, litigation, or government investigation, or similar matters. Seller is generally going to try to limit that look-back period to a shorter period. I think like maybe, you know, two years is typical. I think buyer's initial draft usually wouldn't have any look-back periods or would have longer look-back periods, particularly for, you know, substantive areas where longer statutes of limitations. Like for instance, in the health care space, we usually try to go with the six-year look-back period because that's a statute of limitations for Medicare and Medicaid, reimbursement matters, and HIPAA. I think for tax, I think you would, as buyer, want a six-year statute of limitations as well environmental. So there can be some negotiation depending on the rep and warranty itself. But these terms are important, because they all just go to the risk allocation between the parties. And post-closing, if it comes down to whether there has been potentially a breach of any of the reps and warranties, these are going to become important definitions. So then. we get to the covenants. And here, what can be somewhat negotiated is the covenants around the pre-closing conduct of seller and purchasers for that matter. So this is only really relevant again if it's a deferred sign and close. The idea here is that purchaser wants to basically make sure the status quo is maintained, the value of the target kind of is not diminished, and the business is run kind of in the ordinary course. From seller's perspective, you know, they want basically a covenant that just says, "Yeah, I'll run the business consistent with past practice and ordinary course. But otherwise, generally, you know, it's up to my discretion." Purchaser more likely is going to want kind of a defined list of things that buyer can or can't do without purchaser's prior consent. Some examples of this would be like, you know, seller can't sell material assets, seller can't terminate material customer contracts, seller can't hire, you know, key executives or fire key executives, issue stock, and then governing documents. So depending on the deal itself and kind of the dynamics, all of these matters, you know, tend to be negotiated and talked about. And the extent to which purchaser kind of has a right to weigh in on these things can vary from deal to deal. But again, the general idea is from purchaser's perspective, once they sign the purchase agreement, you know, they're agreeing to buy the business, and the business is essentially theirs, and they want it to be run where they want it to be run. There's also typically covenants around what happens with seller's employees. If a seller cares about their employees, which hopefully they do, oftentimes, they'll try to get covenants in that kind of lock in their current comp/benefits. And in some cases, they try to prevent buyer from terminating employees for some period post-closing. Buyer, obviously, is going to want more flexibility. Although I think, you know, from a buyer standpoint, what would be preferable is to just say, you know, you're going to employ employees as required for the business and your discretion on terms, you know, reasonably consistent with terms that buyer offers to its similarly situated employees, or something to that effect. In terms of post-closing terminations, if there's anything in the agreement at all that addresses or limits buyers ability to terminate, usually, where I see that coming out is for buyer to just promise not to do kind of a mass layoff that would trigger like warn reporting obligations. There may be also some covenants around process points. Keep in mind that after the purchase agreement is signed, but before the deal closes, the seller, you know, is still trying to run its business, and oftentimes will not have disclosed the deal more broadly to its employees. So they may want to put limits on, you know, who the buyer can talk to, when they can start interviewing personnel, running background checks, that sort of thing. Then perhaps, the other most important pre-closing covenant is the exclusivity and no-shop provision. This is basically similar or the same as what Pete described with the LOI. But, you know, when the purchase agreement is signed, the LOI effectively goes away. So if you're going to have a deferred sign and close, you need a new kind of exclusivity provision in the purchase agreement to ensure that, you know, seller can't go out and shop the business during this interim period. And, you know, to prevent them from basically finding a new buyer on better terms, and then cutting ties with the buyer here. And, you know, buyer has incurred a lot of expense, time, et cetera, and wants to avoid that. Post-closing covenants, the areas typically that get negotiated heavily really are the non-competes and restrictive covenants. The things that come up are, you know, defining the activities. Let me back up. This refers to really what the owners of the business that are being sold can and can't do post-closing. Buyer's concern here is they're going to, you know, write a big check to sellers, and then the owners of the business are going to, you know, just go and open up a competing business down the street and start making money and competing with them. So what's important is defining the activities or the business that the owners can't do post-closing. And then the territory that they are restricted from, you know, is it in a densely populated city? It might be like a 10 mile radius. If you're in a rural area, it might be a much bigger territory. Depending on the business itself, it may be, you know, a statewide territory, or it could be, you know, a nationwide territory. It really depends on the business, kind of the dynamics of the market. And then the duration, I think, as Pete mentioned, was typical here is like three to five years post-closing. But, you know, there can be antitrust implications here. And it really should be tailored to protect, you know, the legitimate interests of the purchaser not unduly burdensome. And always important to check state law. For instance, you know, most states prohibit physician non-competes. But the scope of that law generally doesn't apply to, you know, a sale of a business. It's only triggered in the employment context. And then, you know, those generally, state law prohibitions in certain areas may only, in the physician context, applies like the actual practice of medicine, not like owning or investing a management company or other business. So, just important to check state law and make sure you're not running afoul of anything there that would make your make your restrictive covenant basically unenforceable, whatever came up or was challenged. So now, we're going to talk about closing conditions. Again, only important if your deal is a deferred sign and close. But this can be very important particularly for buyer because these are the conditions that must be satisfied in order for buyer to be obligated to close the deal and for seller, similarly, to you know, transfer the assets and close the deal. So, the important conditions here are typically like no material adverse effect. This gets back to the definitions we talked about earlier. But the general concept is, you know, has something materially changed with the business, such that purchaser is really not getting the benefit of what it bargained for, and should have the right to terminate the deal? Sometimes, you know, the parties may agree to like a specific dollar amount on this, or they may just agree to like a broad definition of, you know, basically anything that has happened adversely to the business. Seller kind of governance approvals has the seller's board and shareholders approve the deal as required under a state law and under the governing documents. Has the seller obtained consent from any third parties that may be required to transfer material contracts? Has the seller terminated its 401k plan if that's necessary? There can be other kinds of employee benefit related closing conditions as well. Has the purchaser entered into key employment agreements? If you had to make a Hart-Scott-Rodino filing, which is a, you know, premerger notification with the Federal Trade Commission, has the waiting period expired or been terminated by the FTC? This only comes up really if your deal is I think the current threshold is 101 million. But something to consider. And then, sometimes, not as often anymore, at least I don't see it, purchaser might have a condition that they've obtained satisfactory financing. Moving on to indemnification. There is a lot here. So the general concept I think as we've all mentioned before is that the indemnification gives purchaser generally the right to recover from seller if purchaser suffers a post-closing loss due to a breach of a representation and warranty or breach of a covenant. Indemnification rights can also be tied to excluded liabilities, as I mentioned before, specific indemnification items that the parties agree to. And this would be things like material risks, or litigation, or tax obligations that are identified in due diligence. And then, it is generally reciprocal. As I mentioned, the seller will also have an obligation to indemnify. I'm sorry, purchaser will have an obligation to indemnify sellers if purchaser had say breached any of its reps and warranties, or any of its covenants under the agreement. So, these provisions can be quite extensive, and complicated, and subject to a lot of, you know, conditions and qualifications. But these are kind of the key items that typically get negotiated. One is survival periods. This refers to, you know, how long after the closing is a rep and warranty going to be subject to basically indemnification, or how long after the closing will buyer be able to recover for breach of a covenant. Buyer obviously wants longer survival periods. Seller wants shorter periods so that potential exposure is cut off earlier. Typically, just as an example, for like general representations and warranties, the survival period is usually like 12 to 18 months. But then, you get into negotiating longer survival periods for things like fundamental representations. These are usually defined as like, does seller own the stock it says that they own? The seller, you know, do title to all the assets. Representations that are really fundamental to the business and to the transaction that is occurring. In regulated industries, there can also be longer survival periods for like key regulatory issues, like in health care. Usually wraps around health care compliance and reimbursement can have a longer survival period. Tax reps sometimes survive for a longer period. So it really can vary. But I would say 12 to 18 months is kind of a gold standard and kind of your straightforward transaction, with fundamental reps usually being either for an indefinite period or the statute of limitations. Then, you're going to want to think about baskets and deductibles. Pete touched on this. But buyer typically wants a tipping basket. So that would mean you know, buyer can't recover from seller until buyer has incurred, you know, X amount of losses. But once that dollar amount of losses is hit, buyer can recover from dollar one. Seller would probably prefer a deductible at a higher amount. And a deductible means, you know, similar to the insurance concept, you know, you don't get to recover until you hit, again, a certain threshold. But once you hit that threshold, you can only recover from above that threshold. We generally like to think of a basket as kind of better aligning the interests of the parties with a deductible. Arguably, buyer is not going to have much of an interest to try to minimize losses that may be incurring because they want to, you know, hit that deductible so then they can, you know, recover above that. But with a basket, since buyer is going to have the ability to recover from dollar one and it's typically a lower amount, it kind of just aligns the party's interest in trying to minimize losses in the first instance. A de minimis threshold, I usually see in like larger deals, but this is just as it sounds basically, nothing. Buyer can't bring a claim until a threshold is surpassed or no recovery will be permitted. Caps, this refers to seller's exposure for indemnification. There can be a variety of caps at play in any particular deal. Typically, there's going to be a lower cap on general reps and warranties. We usually see around 10% fundamental reps. We're probably going to be uncapped or at least you would want them to be as buyer. And then, those kind of in between high risk reps that I mentioned in like regulated industries, we usually refer to them as specific representations. Those might have a cap somewhere in between general reps and fundamental reps, usually anywhere from like 25 to 40%. There also are likely going to be different caps for breaches of covenants, excluded liabilities, any specifically negotiated indemnification items. And then, generally, the cap on those generally along with fundamental reps is going to be your total purchase price. The one cartel to that I would say is fraud. Usually fraud is uncapped, and not subject to any of the other kind of limitations, basket, deductibles, et cetera. The other things that would likely come up in a negotiation around indemnification would be just what is the definition of indemnifiable losses. Buyers are going to want to try to get indemnification for consequential damages, punitive damages, that sort of thing. Sellers, I would say, are usually successful at excluding consequential damages, because it can be so uncertain. And usually, punitive damages can get in, but usually limited to like third party claims. So if a court awards, you know, punitive damages to, you know, a claimant against buyer, typically, that can be included in the definition of indemnifiable losses. There's the issue of, you know, what's the buyer's security or kind of recovery process for indemnification? We talked about escrows earlier. You know, what is the escrow amount? How long is it going to be held? Sometimes it's released, you know, released on a stage basis. Usually, you know, as buyer, if you go through one audit cycle, you've probably been able to identify and uncover kind of the big ticket items that you might need to seek indemnification for. And so, maybe you can agree to release, you know, half of the escrow amount after a year, but then hold the remainder for, you know, two or three years, and release at that time. I'm just again, because I only practice in the health care industry, we sometimes see longer escrow periods, again, tied to the fact that the statute of limitation on those higher risk areas is longer. So that's just something to keep in mind. And that would be negotiated on a deal by deal basis. Sometimes, the indemnification recovery provisions might give purchaser the right to offset other post-closing payment streams to sellers. For instance, if seller does get rollover equity in the buyer entity, you know, does purchaser have the right to, you know, withhold distributions, for example? And then, typically, there's going to be a provision that prohibits a party from recovering indemnification to the extent that they've gotten coverage from any, you know, any insurance. Then, we have these kinds of legal terms we refer to as the materiality scrape or double materiality scrape. The materiality scrape, the idea is that even though, in the reps and warranties, you've made, probably included a number of materiality qualifiers, that's basically read out in the context of determining whether a breach has occurred for the purpose of getting indemnification. A double materiality scrape means that you would read out, you know, materiality for purposes of breach as well as for determining losses. Buyer obviously likes the materiality scrape. And double materiality scrape, seller obviously doesn't like it so much because it, you know, potentially sets them up for greater indemnification exposure. So, there's always kind of a push and pull there, and again, goes to risk allocation. Sandbagging versus anti-sandbagging. I don't really see this coming up anymore. The parties I think generally remain silent on this. But the concept, just in case you ever see it, you know, sandbagging means, as a buyer has done its due diligence, it's seen a disclosure schedule, it knows about an issue, yet still post-closing, if they suffer a loss, they still try to seek indemnification from seller for, you know, breach of a rap. That's known as sandbagging. Anti-sandbagging means there's a provision on the purchase agreement that expressly, you know, prohibits buyer from seeking that kind of recovery. As I said, I think where that usually shakes out is the agreement will just remain silent about it. Parties end up fighting about it in court, I guess if it comes to that. And then, lastly, you know, if an indemnification claim arises, and as a result of like third party litigation, who gets to control the litigation and the defense? Who gets to decide whether to settle litigation? What kind of carve outs and kind of notice requirements are required? Oftentimes, indemnifying party, so we took it the seller, does have the right to control the defense or at least participate in the defense to help kind of manage its exposure. But there might be carve outs to that for like a key customer criminal prosecution areas where there might be a conflict of interest with the post-closing business. So, things to look out for there. And then, the termination provisions. Again, this is only important with a deferred sign and close. But it does specify who can terminate and under what circumstances. There's typically a drop dead, outside date that says, basically, if the deal is not closed by, you know, December 31, either party has the right to terminate. Although again, if regulatory approvals are an issue, in other words, if seller needs to get change of ownership approval from a governmental authority to transfer key permit, seller might have the right to extend that date, as long as it's, you know, making good faith efforts to obtain that approval and isn't doing anything to like purposely frustrate the delay period or the lack of approval. Here, again, your material adverse effect and material adverse change concepts are going to come in. You know, if something occurs in the interim period, when does purchaser have the right to just terminate and walk away? And as I mentioned earlier, if the parties have agreed to like a break fee, or liquidated damages, or a refundable deposit, typically, there's going to be a lot of negotiation here around like when the break fee becomes due and payable to buyer. And similarly, when the deposit becomes refundable to buyer. You know, I think pressure point here is that if buyer has done anything bad or intentional to cause the deal not to happen, buyer shouldn't get the break fee or the deposit refund. Am I like out of time? Peter, should I run through these closing stuff quick?

>> You get just a couple of minutes.

>> OK. Well, just these last few slides kind of just detail the things lawyers should be thinking about to get the deal closed. And probably the number one piece of advice is to put together a detailed closing checklist very early in the process, even with your first draft, the definitive agreement circulated to all the parties including the banker and the business folks, and make sure everyone is on board and understanding of what, you know, everyone's responsibilities are to get the deal done. This should include, not only like your transaction documents and deliverables, but like governmental approvals, third party consents, debt payoffs, UCC, lien terminations, basically, anything and everything you can think of. I would say this is one instance where too much detail is not a bad thing. And there could be post-closing obligations as well, such as, you know, the escrow release, when is the post-closing statement due for the post-closing adjustment, any post-closing regulatory notices, all good things to include on the checklist from the outset. As I mentioned, third party notices and approvals. Here's just a list of some key ones you want to keep in mind and know about from the outset. This goes back to seller's kind of internal due diligence. You're going to be set up, you know, much better for the deal and avoid surprises or timing issues if you know what third party notices and approvals you need from the outset and kind of can set yourself up with like a timeline and to know, OK, on this date, we need to file this regulatory approval or permit change ownership requirement. This date, we need to hart-Scott-Rodino and, you know, get your timing and process, you know, nailed down for getting any contractual counterparty consents. And then, actually, closing the deal here, disclosure schedules. I didn't get to talk about this too much earlier in the context of the reps and warranties. But again, this is very important, because this goes to basically indemnification. And the disclosure schedule should set forth any exceptions to reps and warranties. And also a lot of cases are going to set forth important information about the target, kind of like a bootstrap or second check on additional due diligence in a lot of cases. And then, timing. Generally, the disclosure schedules, the purchase agreement will provide that they're complete and accurate at signing. But if you have a deferred closing, purchaser is often going to want those to be brought down or ensure that they're true and correct at closing as well. And if they are no longer true and correct at closing, that's typically going to give buyer the right to terminate the agreement and walk away. Although, that will usually be qualified by materiality and, you know, only triggered in the event that the change in the disclosure schedule really results in a material adverse effect. I mentioned some of these, you know, debt payoffs, lien releases, Secretary of State filings, insurance. These are all things that just seem like minutia, but can take time and can become complicated because it requires kind of managing a lot of people and kind of work streams. And then, just lastly, keep in mind, like, lawyers probably going to play some role in putting together a closing statement, funds flow. This is going to detail all those credits and debits to the purchase price that we talked about, any debt payoffs, any transaction expenses that need to get paid at closing. And if there is an escrow involved in an escrow agent, that escrow agent may have know your customer requirements, which can take, you know, time to be processed, and also can take time to gather all the required information from the parties. So good to, you know, find out what those are at the outset and get that going as soon as possible. That's it. Thank you.

>> Thanks, Hannah. I think just a couple quick things before we take a break. There's a very good discussion about the drafting and issues regarding drafting in Chapter 6 of the materials. And there's a very good form at Exhibit 6A of stock purchase agreement that has examples of the clauses that Hannah mentioned. And then, finally, some of the metrics about how long they say the sunset period would be, or what the various percentages are of hold backs, and escrows, and caps, and whatnot. This can be fluid over time, and often goes along with the supply and demand factor in the economy. And so, there are a couple places to look in terms of guidance for that. So ABA deal study comes out every two years, private deals study, that's one place to see those scores. SRS Acquiom is another. Hannah, are there other, or Alan, other places you look? Those are sort of the two that I go to, plus sort of just general what I'm seeing with my clients on a deal to deal basis.

>> Yeah. I think those are the big ones. Maybe some other shareholder firms publish data, law firms, obviously, published data as well, and usually in annual basis.

>> Right.

>> Yeah, I agree. I'm not sure. I just always kind of pull my colleagues here, or if you know lawyers in the firm, that always is helpful. And I'm sorry, there's shadow on my screen right now.

>> OK, Well, hey, that was great. Thank you very much. We're going to take a 10-minute break. It's 3:46. We'll be back at 3:56 and jump into it again. Thank you. OK. Hi, everybody. We're back. I'm going to turn it over to Alan Fullerton of Mirus Capital. He's going to talk about the investment banker's role in private M&A transactions.

>> Super. Thanks a lot, Pete. Happy to be here with everybody. I'm going to be touching on many of the same sorts of things that Pete and Hannah have talked about, but really looking at it from a different perspective. So, as an investment banker, you know, we're really focused on how do we help our clients, you know, work their way through a process in an effective way to get to an outcome that really works for the shareholders, and maximize the value, and maximizes, you know, what they're looking to get out of a deal. So, what I'm going to do is walk through the same sort of process and deal points that Hannah talked about, but really from the point of view of how an attorney can really add value beyond kind of documenting the deal and managing kind of the nuts and bolts of the transaction. So, just for background, I manage a firm, Mirus Capital Advisors in the Boston area. We've been in business for about 35 years. And we work with a wide range of companies across a variety of industries, mostly with companies that are privately held, and oftentimes, companies were the founder is still involved. We've been in business for 35 years. We've closed a lot of transactions. This gives you a sense of the types of businesses we work with. Oftentimes, we're representing, as Pete knows, relatively small companies in the 20 million to $100 million kind of revenue size range in transactions with very large companies. So typically, the counterparties we're dealing with are large strategics public companies, private equity firms who've done a lot of deals that are quite sophisticated about the transaction process. So, with that as background, how do we feel M&A attorneys can really add value to the transaction process? I think there are a couple of big things. One is really helping the client focus in on what are they trying to accomplish with a transaction. And there's a lot of work that can be done before an investment banker is engaged to really help the client tee things up. So, you know, taking planning steps, particularly around taxes, making sure you've got a management team that is ready to run the business. And hopefully, if the founder is still involved, the founder can step back from the business and have the management team running the company. Really helping the client avoid what I think of as the unforced errors, so the errors that just really shouldn't happen. But because the client sort of overlooked something, that it comes up later on and diligence, or in a process, and slows things down. Oftentimes, you can work your way through issues that come up, but occasionally can derail a transaction. So, as Pete and Hannah have said, everything is going to be checked in diligence. So really working through some of these potential pitfalls upfront can help quite a bit. I think there are sort of two big buckets on sell side diligence. So it's, you know, what you don't know you don't know. So it's trying to take a holistic enough approach to diligence. So you're uncovering things that the client just might not be aware of are potential issues. So, you know, some things as simple as sort of employee classification, state local tax, you know, to contract review, and things like that. I've got some details later on, things that we've seen in transactions come up. And then, I think, you know, as Mark Twain said, you know, it's what you know for sure that just ain't so that can get you. So, what do you believe is true about the business isn't really true. I think of this as sort of like the marketing story that people tell themselves becoming their reality. So there'll be things like, hey, you know, we've been growing 10% a year in this market segment. Well, maybe that was true 15 years ago, but you know, isn't true anymore. Or the importance of a particular product or capability to the business might have been true, you know, earlier on in the management team's career, but no longer really the case. So, you know, the things they believe are true that just aren't really true. There are things that just haven't come up yet that are potential, you know, deal breakers or potential issues for diligence. And then, as an attorney, you've got a good perspective on, you know, what are market terms, what are not market terms. And oftentimes, clients really just haven't thought through these. Many of the clients we deal with, and I think in the private market in general, are first time sellers. So, just helping them understand, you know, what's market, what's not market can be very reassuring. People don't like to feel like they're being taken advantage of. So if they can get a sense of where other deals have come out, I think it can be really reassuring for them. And it can also help keep your clients from becoming too wedded to a strategy that just isn't going to get them what they want. So sometimes, clients will come up with a negotiating strategy that's just sort of so far from what the bidders are expecting to hear that it's never going to fly. And they're going to essentially spend, you know, days, or weeks, or more trying to get to an endpoint that they're not going to get to you because they've come up with a strategy that's not going to resonate correctly. And so, you know, we'll work with lawyers and other advisors with our clients to come up with, "Hey, If this is what you're trying to address, let's come up with a way to address it that we think is going to work." And oftentimes, the attorneys can bring good perspective to that to help the clients really come to an agreement with their team. And then, the bankers, whoever's playing point of that, can get to what the client wants to get to. And I think as Pete said, there's a lot that can be done before you engage investment banker, and helping that selection process of deciding which investment banker to use, what type of banker to go with, is really helpful. Another big category is just developing good working relationship with the investment bank or the other advisors. There's just a ton to go through in a transaction. And most clients will easily be overwhelmed with the detail, the decision making. Sometimes, buyers will deliberately try to overwhelm sellers to just sort of get them to agree to things. So, I think part of our role and the attorney's role is really to help keep the client at a fairly high level in the process and not let them get bogged down with the details. We worked with one client years ago, literally the buyer kept him at 30,000 feet. They kept him on an airplane flying around the country visiting their various locations to kind of show off what they were doing and what a great fit it was for the seller. And it just exhausted the seller for a period of a few weeks to where he, you know, essentially sort of gave on key deal terms, because he just couldn't take it anymore. So, trying to not let that happen, trying to keep, you know, the client focused on running the business, not, you know, spending every waking moment on the transaction is really helpful. And, you know, giving the client the sense that, "Hey, you've got a team, they've got it under control, they're going to surface issues for you to dig in on, they will be appropriate in terms of, you know. not taking decisions on behalf of the client. But you know, let us kind of manage the details for you, and then, you know, get you involved where you need to be involved. I think that approach can go a long way to helping the client not be overwhelmed. And also, I think very, importantly, just keep their eye on the ball in terms of running the company. So oftentimes, private companies, you know, the clients are involved in the day to day of the business. You know, if there's one thing that causes deals to not happen, it's financial performance of the target company. So, companies just not making their budget, and you're halfway into a process, you know, more often than not, that means you're going to put that process on hold, or just stop the process, because you're not going to get to kind of outcome that the seller wants to get to. So in all of that, it's really to help your clients negotiate, you know, as favorable a deal as they can reach in the marketplace. So in terms of what that process looks like, this is sort of very high level, conceptual view. Once the banker is involved, once we're engaged, we'll go through a phase of preparing for an offering process. So this is typically a few weeks, maybe as much as a couple of months. The bankers drafting a confidential information memorandum, putting together data room, putting together a teaser, working with you on the NDA, doing a lot of background diligence that buyers are going to want to see. So typically, we're doing a lot of that work upfront so that once we've got bidders the sign NDAs, they've reviewed the CIM, they can get access to a data room that's got some of the basic diligence materials that they're going to want to see prior to giving an indication of interest. So, the next phase of the process is for us to reach out and make a market for the client's company. So that's where you see these dots. Those are the interested parties, that bidders. There are going to be some that come in too low, and there going to be some that come in and arrange that is acceptable to the client. There may be a large number that come in at the range, but you have to draw the line somewhere. You'll pick anywhere between a few to eight or nine potential acquirers to actually meet with and to sort of open up the company to more diligence. So as Pete said, often this stage, you know, we'll do a certain amount of diligence availability upfront, which is mostly financial information. Typically, there's no or very little interaction between the seller's management team and the buyer at that point. It's really informational. It's all going through investment banker. But once you've got a handful or so, interested parties have given you indications that are in the right range, now you're getting into management meetings, plant tours, additional diligence. And that's where you've got to decide, you know, who's going to be involved in those management meetings, how much more information to provide to the bidders, managing the timeline, and kind of driving towards that letter of intent is the outcome of this phase. And then going from the LOI to the closing process. So typically, we'll have a bid date for letters of intents to come in. We'll ask for folks to respond to essentially bid for either a process letter, or occasionally a purchase and sale agreement that's in a data room. And then, you take a look at the LOIs, and what comes back, and you negotiate those pretty heavily. So it's typically later in the process when the LOIs are coming in that you're really negotiating key points around purchase price, form of consideration, all that really high level stuff. And you're also trying to get as much of the detail that eventually is going to end up in a P&S, either negotiate in the LOI, or potentially in a P&S markup. As Pete said, you know, the leverage is going to shift once you give exclusivity to a potential acquirer. You know, exclusivity can be anywhere from no exclusivity up to 60 or 90 days exclusivity. So it's pretty wide range of, you know, what can happen at that point. But what you don't want is for there to be diligent surprises that come up once a bidder has been granted exclusivity. So, the leverage does change. The presumption is, "Hey, if there's a surprise that comes up post LOI, that's a surprise that wasn't disclosed to the other bidders, who probably would have bid differently." So the buyer's argument is almost always, "Hey, we've got to address this either through, you know, special indemnification, or more diligence, or purchase price adjustment." So you just don't want surprises coming up late in the process. So, going back to early in the process, in pre-process, you know, what can you do with a business owner to really help prepare to kick off engaging investment banker? There's a lot of background that's helpful for a banker to understand before getting started. So, it really starts with what are the owner's key objectives. So what are they really trying to accomplish with a transaction? You know, as Pete said, the baby boomer generation is sort of in the middle of retirement now. There are 10,000 baby boomers a day retiring. It's a huge wave. At least half of our transactions here are driven by retirement for a key shareholder. But what does that mean is a 60-year-old shareholder or a founder who's in good health who's starting to think about it. And, you know, he's got a couple of years before really pulling the trigger on a transaction, and then can stay for a year or two post-transaction, be fully retired by 64, 65? Or is it someone who, you know, unfortunately, is ill and really, you know, the company can't go without them at the helm, and you've got to get a deal done in the next six months, you know, while the business is in good shape. So really just understand the guts of, you know, what's going on from the seller's point of view. You know, thinking about timing, how important is timing. Some folks are very sensitive to, for example, potential tax changes. So they'll say, "Hey, we've got to get a deal done by year end." Other is less sensitive to that, perhaps driven by industry change or some other, you know, potential influences. So, just understanding, you know, why the sellers are interested in selling today versus, you know, selling two years ago, two years from now. And then, a big question is, particularly if it's a founder-led business, what's the role of the founder post-transaction? So, you know, you heard about non-compete agreements, which, you know, are going to have to be agreed to. But oftentimes, buyers are really interested in, you know, retaining those key people and retaining that founder for a period of time post-transaction. If the founder is not going to be available for post-transaction, that's something that really needs to be made clear to the banker, and then through the bank, or to the bidders upfront so that you're only dealing with acquirers who have got either the management capabilities or, you know, a way of consolidating a business into an existing business and can deal with not having a leader in place. Some private equity funds will specialize on having operating partners or a CEO network where they can bring a CEO and to run a company. And so, as a banker, you want to know, "Hey, is that the right way to go?" Or does the founder one stay involved for, you know, four or five years, and perhaps rollover some equity, have the opportunity to see some more upside down the road? So those all lend themselves to slightly different processes and different ways of presenting the business. So, I think it's helpful, even when you're selecting the investment banker, to have that as background so that the bankers you're talking with really understand what the seller is looking to do. And then, you know, thinking about the priority. So oftentimes, particularly with private equity platform deals, there's an opportunity to reinvest in the company. So a seller might, you know, sell 80 or 90% of their economic interest, and then roll 10 or 20% into ongoing ownership. So what's the interest in potentially doing something like that? And if the seller is not interested, is there someone who's going to step into that president or CEO role, who might have a bonus in the transaction, who could invest in that transaction, really have some skin in the game? So, you know, each of those is a fairly big issue, but they're all somewhat fundamental to setting the stage for, you know, what type of transaction is going to make the most sense. And then, once we've kind of started in on the process, we'll provide our clients with detailed diligence checklist. And these are kind of the high level categories. So we're just gathering a ton of information on the client. And we'll process that into something that's appropriate for data room, and will draft a confidential information memorandum based on this. Each of these categories has a detailed list behind it. You know, we're sensitive to the fact that our clients typically are not sharing the fact that the business is for sale with very many people. So oftentimes, we're dealing with just a CEO and the CFO, and maybe an administrative assistant. So, we'll work with our clients just to kind of figure out, you know, what information do we need today versus what can come in later on. But I think what you can do is really help the client address some of these areas upfront. So there's some things that are just easier to deal with pre-transaction or early in the transaction, rather than later on in the transaction, particularly areas where you've got a third party. So if they're former shareholders, and you need something from them, if there's, you know, assignment of invention, if there are things like that that you've got to cleanup prior to really getting a transaction rolling, you're better off dealing with those, either before engaging in an investment bank, or pretty soon afterwards. You know, other things, as Pete has talked about, can be easily dealt with, as long as you're aware of them. You know, it's simple enough to straighten things out. So going back to that process and then thinking about, you know, what are the key things that you can do to help your clients. So there's a lot that can be done just to cleanup corporate issues. So we often see questions around S corp validity. So just being able to document that. You know, has the corporation have been paying taxes appropriately, in particular, state and local tax? So we see that come up in diligence quite a bit. Have employees agreed to their NDAs to appropriate non-competes? Has a company done what it should on intellectual property protection? So, you see this a lot in device and software companies. If you've hired a third party to do work for you, you know, has that contract appropriately assigned all the rights to the seller for the work that was done? We often see cleanup on the cap table. So if there's stock option agreements. Some of these are handshake deals. So as an investment banker, the cap for our purposes, say the cap table is what it is, but you know, you've got to get it straight. So, just understanding, you know, who owns what percentage of the company and what's that going to mean on the transaction. So just getting that cleaned up can be really important. In that category of sort of what you think is true but it just ain't so, sometimes contracts don't say what the clients think they say. So a lot of times contracts have, you know, terminable with 30 days, notice, for example. And a client might think, "Hey, I've got a long term contract with somebody. But, hey, if it can be terminated on short notice, you know, that's quite a different story." Sometimes contracts have actually just expired and the clients just operating with a customer without a contract and just doesn't realize it. And then, there are things as simple as just getting signed copies of contracts. A lot of times, it just hasn't happened because it didn't have to happen. But when you're preparing for a transaction, you just want to have all that really buttoned up. And then on the shareholder side, this would kind of fall into the tax planning side of things. You know, are the things that can be done with gifting, you know, setting up trusts and things like that, to help minimize taxes? And all that really has to happen preferably before the investment banker is involved, but certainly within a month or two of investment banker be involved, because once you're getting offers in, there's not much you can do that would be beneficial around gifting. And then, there are other issues that, you know, pop up. So customer concentration. This is more of the banker's problem than the attorney's problem. But if there are contracts with that customer, if there's some longevity to that customer, if there's a sort of IP related to that customer, these are all things that are helpful to know about and to figure out when we're thinking about how to frame the concentration issue. And then, there are other things around sort of small business designation, and other things that, you know, might go away in a transaction. So, you know, what are the risks of, you know, losing certain designations if you were to sell to a larger company? And as Hannah knows in the health care space, and we're seeing that in the software space, just compliance, IT security. You know, you have everything buttoned up that an acquirer is going to be looking for. Some of this is time consuming to deal with. You know, some of these going through a SOC 2 audit or going through cybersecurity prep, and audit can be months of work. So just kind of getting that out of the way before you start the process is really important. And then, early on in the process, you know, you're hiring an investment banker, who hopefully has the right experience, industry expertise, and is a good fit with client. But you can also help the client understand what's going on, and you know, help negotiate that engagement letter, and then help them understand sort of what are the next, you know, few weeks going to look like once you hire the banker. And, you know, I think a lot of clients are oftentimes surprised by how tough it is to go through diligence in particular. So just helping them understand, "Hey, you know, you're going to need your CFO, you're probably going to need some help getting through this process." You know, particularly for people who are running a company at the same time as they're selling the company, we really want them focus on running the company. So sometimes, we bring in third parties to help with the diligence process, just kind of step up on the seller side so they can, you know, get through everything. And then, typically, it's on to the bankers to do that marketing process that we talked about, get to the IOIs, do the management meetings. And then, you're getting into the LOI process. I guess, leading up to that, you're going to be looking at a lot of NDAs. So you're going to be reviewing markups on NDAs. And, you know, the banker will be working with you on tax structure. So typically, a banker want to provide the bidders with some guidance on that. Hey, if we're a C corp, and, you know, just kill us on taxes to do an asset deal, you know, let's just get that upfront. If we're open to a 338 election, or an F reorg on a pass through, let's get that out upfront also, and negotiate sort of what that might mean for the sellers. And you should also, you know, take a look at the data room materials. And I would say, you know, request a data room access to see what's being shared. And, you know, I think give the seller, some comfort that, hey, is an appropriate amount of information being shared? And in particular, sort of customer level data. Usually, we're not sharing customer names early in the process unless they're really publicly known. And we're not sharing, you know, competitively sensitive information that, you know, would cause a problem in terms of antitrust. So, just keeping an eye out for those sorts of things in the data room. And then, we get to the LOI. So this is really where the negotiations start. You can really help the client understand what are these terms mean for them? There's nuts and bolts of managing the markup process, and helping the client focus on, you know, what's really important to them. So you've done the back groundwork, you understand what the client is looking to accomplish in the transaction. So I think you can really help them focus in on what in the LOI is most important to them and what it means for them. Again, you know, what terms are market, what's not? You know, every transaction is its own world in some ways. And, you know, almost everything is negotiable. But if you try to go outside of what's market, you better have a really good reason for it. And you can only do that so much. So, you know, kind of picking your battles I guess is one way to think about it. And if, you know, the seller really needs to see something that's unusual, that's probably something that the banker should raise sooner rather than later with the bidders. And I mentioned earlier, but just the expectations of the seller, if there's a founder involved, you know, did expect to be employed by the company post-transaction. And, you know, for how long, and what might that look like. And we see everything from, you know, the founder is going to be unavailable once the deal is done, to, hey, the founder wants to stay with the business for a few years, and then, you know, maintain an equity ownership. So typically, a lot of flexibility in terms of, you know, what can be done for a seller. But you've got to make sure you've got the right buyers at the table so that what you're asking for is going to make sense to them. And then, there's the nuts and bolts of the purchase and sale agreement, getting the disclosure schedules together, obviously managing negotiations with the buyer's counsel, and going through the closing process Hannah has described for you. So from a banker's point of view, this is sort of a six to eight-month process of preparations. For the first month or so, that marketing phase of getting NDA signed, getting books out to people, bankers having initial conversations with bidding, getting to indications of interest, which then leads to management meetings, and more diligence, which then goes to LOIs, typically some negotiation on the other allies before signing one, and then go into that closing process. So hopefully, that's helpful. Taking a big step back, you know, what do we see going on today? So first off, 2021 was a really great year for M&A in the United States. I think for most firms, that would be their best year ever, in terms of deal activity and outcomes. So really strong starting point. So the year over year comparison is almost, by definition, negative. But in fact, deal activity is down quite a bit the second half of 2022. First half of the year, things were still going fairly strong, but activity is down 30 to 40% at this point. A lot of that is driven by larger deals. So, you know, transactions over a billion dollars are almost certainly down over 40% year over year. Lower middle market is somewhat insulated from that. What we see is about 40% of transactions that we'll work on are with private equity firms. Many of those are add-ons for private equity portfolio companies. So, a client that's doing, say, 2 million to 5 million of EBITDA, that would be a good add-on to a private equity firms. Existing business can get that deal done in the context of a private equity universe that's really invested in that space already. They're looking to deploy capital. They're going to find a way to get those deals done. The larger transactions are north of 25 EBITDA. Those are tougher to get done, simply because then, you're really looking at somebody taking you know about a look at an industry, you know, is this the right time to invest in that space. And those can be tougher deals to get done given the uncertainty in the economy. Story deals are definitely harder to get done in 2022. So, buyers are just, I think, a little bit more skeptical about, you know, some of the companies that might have a little bit more air on the deal. So many of those companies, I think bankers are just encouraging them to wait six months or nine months. But the flip side of that is that good companies are continuing to receive a ton of attention, and in fact, I think are benefiting from the fact that there aren't as many deals that are going to get done. So the good companies are going to get even more attention. The overall deal activity in terms of what we've learned from the private equity world is a lot of books, a lot of deals going to market, but not as much getting done. So I think what that means is that deals are taking longer at this point in second half of 2022. Some of them are going to end up involving earnouts. Some of them just aren't going to get done and will probably get pushed until later on in 2023. In terms of risk for M&A, federal and state tax policies are a risk area that can accelerate M&A if people are concerned that tax is going to go up. But it can also be a detriment for M&A, particularly if corporate taxes or individual taxes change dramatically. I think one of the realities is it's awfully hard to predict when the economy is going to change. It's almost a fool's errand. And the economy can change fairly quickly, and the market can change quickly. Certainly can change faster than most clients can adapt to. So, you know, some businesses are really set up to transact at any point in time. Some private equity firms are very good at kind of keeping their companies ready to go to market on a moment's notice. But as a closely held business where the founder or family is involved, very hard to pull that off. So I think the reality is, you know, once it's the right time for that company to transact, you want to be as prepared as possible. I think for the remainder of 2022, and going in at least through the first half of 2023, it's just going to be a tougher deal environment. And so, the value of that preparation is really a premium. You don't want that are the issues ever intelligence, but particularly in this environment, where buyers are so sensitive to not making a mistake, to not being the company that kind of, you know, makes it bad at the wrong time in the cycle, I just don't want to get buyers a reason to not do a deal. So being really well prepared can pay off. And I would just say as a theme, you know, don't create risks unnecessarily. So, you know, avoid those unforced errors through the diligence, make sure you know what you've got and you're, you know, dealing with a great team before you go to market. So that gives you a little bit of an investment banker's perspective on how an attorney can add value on the M&A process.

>> That's terrific.

>> Yeah, thank you, Alan. That was great. And now, we'll turn it over to Jay on the view from the inside, private equity in the private M&A environment.

>> Thanks, Pete. Really appreciate it. And compliments to all the great material that's been shared so far. I feel just honored to be part of this I guess group. I have, in a way, maybe the most fun presentation to share with folks. And Hannah is going to help me go through some of these slides. And maybe, Hannah, if you can back up to the to the agenda slide, that would be great. And we'll kind of walk people through what we're going to share here today. We're almost there. There we are. Here we are. One more. So I'm going to talk to you a little bit about private equity from the perspective of the business side of it, if you will. I'm going to tell you a little bit about who we are at The Lucas Group, what we do. Share some insights into what has happened in the private equity space over the last, say, five or 10 years in terms of the increased competition that we see. Then, in addition to that, go through what I'll call the deal process, the transaction process, what that timeline looks like, give you a sense for how that how the business diligence fits into that, but also all the other elements of diligence, and how that's changed over, say, the last five years or so. How we at the at The Lucas Group have addressed it through something we're calling pinpoint diligence. You'll see more of that out in the marketplace. And even share a case study, a little bit of a case study we codenamed here Project Blue. But I'll give you some insight as to diligence that can be done in a relatively rapid timeframe on business and markets. And then, one man's view on where private equity is headed. I'll give you my sense of where I think it's going to be going over the next year or so, and how might be impacting some of the work that you're going to be involved in. Perfect. Yeah. So, just a little bit of background on us. We're The Lucas Group. We're a strategy consulting firm. And our entire firm and businesses focused on serving the needs of private equity investors. So what does that mean? It really means two things. It's working with the private equity investors right upfront in the diligence process. And this means business diligence, which is largely market based. It's going out there and getting primary data about customers and competitors, and really trying to help the buyer get a sense of just how solid a business it is. Are there any substantial risks involved? And then, the second thing we do is once a private equity investor owns a portfolio company, then the question is really largely around how it is that you optimize that business, but also how you grow it. And really growth is how most of the value has been created. So we'll get involved working with a CEO and the management teams in a portfolio of companies developing growth strategies. You know, new markets to go into. Oftentimes, it has been alluded tuck-in or add-on acquisitions are really part of that value creation capability. About us. We're founded in 1991. So we've been in business on that. My background is that I had been one of the early partners that had been there about 10 years. And so, we think about this as sort of a mini-Bain, if you will. So a Bain and Company type firm. We're focused primarily on lower middle market, middle market transactions. About 30 people are based in both Boston and New York. And now, you know, today, even some virtual, if you will. If we go on to the next slide. This is data. This is data that shows the number of transactions in the yellow line is in C. And the blue is the value of transactions over the same period of time, well over the last 20 years or so. And it's pretty interesting, actually. And what you can see, what becomes pretty clear, is that as we began wrapping up in '06, '07 to '08, there was just a massive move toward additional deals in terms of number of deals, but also real in terms of the size of the deal. It's very, very large. And then the crash. And the '08, '09 crash. But then steadily, pretty steadily from then, we've been building up. You can see the volume and the amount of transactions has gone up. And even as we go into, as Alan was saying, 2021 was just like a boom year. You see just how massive that was. And '22 actually has done pretty well. This is really just three quarters of data. So let's see where the fourth quarter comes in for '22. It's still, you know, coming in toward the end of the year, looking pretty strong. Commentary on that, I did a little bit of surveying yesterday in the industry to get what other people are seeing in terms of deal flow. And I would echo what Alan said just a few minutes ago, that lower middle market deals are continuing pretty strong through the ballots at '22. However, there's been almost entire pause in multibillion dollar deals. And that's seen pretty much throughout the industry. I've been kind of getting that from some of my colleagues have been in other places, kind of seeing the same thing. As we go into the next slide here, what I wanted to do is I wanted to share kind of what the deal timeline, the process flow has been from the point of view of, I will say, traditionally, over the last 20 years, with the exception of the last three or four years. But this is more the traditional timeline that we would have seen that there's a period of time, I call it maybe 60 days, when first thing that happens is the investment bankers have finished their books or their CIMs, the confidential investment memorandum, and share those. Share those with a variety of potential buyers out in the marketplace, who then evaluate those into maybe a couple rounds of bids. And that all happens, in a way, to narrow it down to eventually one firm. That's the winning bidder, if you will, over something like a 60 day period, sometimes a little bit longer. But something on the two to two-month plus timeframe. And that's where the LOI comes in. And then, as has been described today, there's a letter of intent that's negotiated. And then, there's a diligence period that happens after that. It may go on 60 days, sometimes it goes a little bit longer, just kind of depending. And traditionally, the way we would be involved as a strategy consulting firm doing market diligence is, typically, we would be engaged right at that point of the LOI. Once that exclusivity, then the private equity firm feels comfortable spending money. Basically, turning on turning on all the resources to do the diligence in the various ways that we've been describing today. And that's the traditional process. However, and this is if we just turn the slide, it has changed pretty dramatically in the last three or four years. And to focus on this slide, here's what's happened. Because the business has gotten very, very competitive, and there are many, many lot of capital choosing these deals, what happened is there's been a desire to -- everybody is trying to look for an edge. And so, what it has done is it has compressed the timeline. And firms, they'll either say, I want to preempt the deal, I want to go out there and I want to take away any possibility of anybody else competing for it. I'll put an offer on the table. Or sometimes they'll say, we're going to front run the deal. But essentially, what they're trying to do is make sure that they are the ones who get this exclusivity period. Well, to do that actually is, with any degree of confidence, they've got to go out and do some research, feel very confident that they're going to win this deal. In many cases, they're going to spend a fair amount of money. And so, therefore, you can see the boxes that describes the diligence. And what's happened is that really prior to the LOI, the private equity firm is investing a fair amount of money in diligence, whether it's getting a rough sense of the QOE, the quality of earnings, asking for some help on business diligence, getting legal, involved early on. And so, what's happened is that it's really changed the dynamics of the industry, where the deal time is getting very compressed on both sides of the equation, both pre-LOI and afterwards. And because it costs so much money, if you turn one more slide here, what we have done as a firm is we've said, there's something that really is important from a business diligence point of view. Before you go spend all that money, it's really important to decide which deals you think you've got a real good shot at, which ones you have a high degree of confidence in. And so, we at The Lucas Group, and I've seen a few other firms began to do this as well, but I think we were probably the first, we decided to create something we're calling pinpoint diligence. But this is even pre any of the activities you would have seen on the prior slide. It's right at the very, very beginning so that we can help a private equity firms choose their spots, if you will. So, it's essentially taking a one week intensive analysis approach and trying to force the private equity firm to say, what are the critical go, no go decisions here that will say you want to go after this deal or you don't. And they are things like, you know, you have a sense that the market is growing, but you don't really know that for sure. Is there some analysis we can do in a very short period of time that will give you confidence that, yeah, the market is growing fast enough. Or you think that there's no competitive threat, but maybe there is a competitor, and you want to just test that to see how strong a competitive threat might be. Or it could be have something to do with the strength of the customer relationships, that maybe some of the key customers that are customers to the target company, and you want to just get a sense that those relationships are strong before you spend the money. And so, we do this in a very, very quick, very sort of light touch way. But it's a way to give guidance as to where to commit the resources. It's become very, very important for the private equity firm to know this in advance, and then choose those spots to go after. So with that in mind, I'll give you an example here of just how it works. And this is what we codenamed Project Blue. But this is real world. This really happened. And this is a project we were engaged on by a client, private equity client, lower middle market private equity firm, actually a leading firm in the acquisition of distribution type businesses. And what was being marketed here, the possibility was the target was a distributor of parts for appliances and repair parts basically for washers and dryers. And the question they had, they had done modeling on this potential deal, and they said, "You know, Jay, this would be an attractive investment for us if we can really confirm that the market growth here is going to exceed 2 to 3%." We've modeled it. We get a great return if we got more than say 3% growth here, but we're not really sure. And when we first thought about it, we thought, well, isn't this one kind of obvious that washer, dryer repair parts, wouldn't that sort of grow like GDP, so it's probably something on the order of two or 3%, something like that, maybe a little bit more? But as we began to get a little bit more knowledgeable about the market, it turned out that it's actually a relatively complicated question. Because what has happened in the washer, dryer market for the last several number of years is you got imports that have come in from Korea that have changed the design and the manufacturing base of the market. There's a lot more technology. But there's also a shorter lifespan. So more technology maybe makes it break down, less shorter lifespan, .however, just given the light nature of some of the equipment. And so, when you when you put it all together, what are the implications? So what we did, on the next chart here, you'll see, is that we did a number of things, actually. But I'll just show you one piece of it. We went out and we did a customer survey. We did it within a week. And did, you know, between 20 and 30 very high quality interviews with people in the marketplace. In this case, it was largely customers, not end user customers, but through the distribution system, the resuppliers or the people who are selling washers and dryers. And what we found was they had a pretty good pulse on the market. And yes, in fact, this market was going to go up pretty substantially, as you can see here in the data. And so, I'll cut right to the chase in terms of the answer. The private equity firm did do the deal. Looking back, it's been a very successful deal. And our market product expectation turned out to be right. In fact, we had suggested that the market would grow in the range of about six to 8%. It turns out that it's grown in excess of 8%. So it's been a very strong, really successful acquisition or investment for the firm. I'll turn next to where I think things are headed. And admittedly, this is one person's view. And I could well be wrong, but I don't think I am. What I see happening is being foreshadowed right now in the fourth quarter with what's happening with these very large deals. You'll see it in some of the economic news even coming out today. You may have seen a target, the retailer is given their earnings update. And I think you're going to see a lot in that same direction. But what I see happening is major economic downturn. We're kind of at a point, in very different ways, but you saw how that charge had gone up of activity and volume going up into '05, '06, '07, leading up to '08. And, you know, we're at one of those peaks again. And I have all the feeling that we're going to hit some pretty rough sledding. When we do, there'll be fewer sellers. And why is that? Well, many of these companies, particularly the privately owned companies, they have a number in their head of what they think their company is worth. And that number may be a little bit inflated, or certainly based on what has happened over the last couple of years, in this new market environment, they're not going to get the same multiples. And so, their psychology is, "Hey, I'd just rather hold on to what I got now and wait to like, you know, I can get a number that's more in line with what I would have heard in the last couple of years." Fewer investors in the sense that there's a crowd sort of mentality here. I think everyone feeling risk and being particularly sensitive to the idea that they don't want to make a bad deal. They're going to have fewer investors. Anybody who has come to the end of the length of their fun, or getting close to having, you know, not all that much dry powder left is going to have a high degree of difficulty in raising the next one just because of the environment. And so, that is another reason for thinking a stall or more pause in the activity. I do think, however, that we will have an active what's called secondary market. Secondary market is when a private equity firm may actually already own some equity in a number of -- had already invested their capital, and they're interested in selling off some of their equity positions. Not that portfolio companies, but they're actually their ownership in the year, or their percentage in their own fund. I think you're going to see some of that actually happening because of the lack of liquidity. And not surprisingly, distressed situations. Just portfolio companies having real trouble. So they're going to need help in restructuring. This will mean, from a legal point of view, involvement in the capital structure negotiating with debtors, covenants, and then the whole thing it's all going to be. I think that's where we're probably headed in the next six to 12 to 18 months. And now, having said all this, I would say, people will say that I'm generally an optimist. So For me to say this, you know, I think is a major statement. And then, so lastly, I'm going to flip to the last slide here. So where is the in all of this? I think the good news is that, and there is good news, and it's really two things. One is anybody with cash over the next, say, 24 months or so, they're going to be major opportunities, both cash for picking up deals I think at a very, very attractive price. Because some people will be forced to be in a position where they want to sell, or they're just ready to sell for whatever reason. Multiples will be coming down. And so, I think that's a reason for optimism and to get the cash to do that. And also, just from a portfolio company point of view. Now, what we've seen, historically, is that the very best times, the very, very best times to be aggressive and grow are in these down markets, when you can gain market share, you can be aggressive in bringing on key employees, bolstering your management team. That's when the real gains happen. If you get the ability to grow, it's not the time to kind of shrink and batten down the hatches. But, no, it's a time to be very aggressive and expand. And then, moreover, what's really interesting, we've done this a couple of times over the last 20 years, but we've done studies in terms of what is the best predictor of which private equity funds are going to be successful? You know, is it the management? Have we done lots of deals at the industry specialists, you know, et cetera, et cetera, et cetera? Well, the answer is, maybe not surprising, or maybe surprisingly, is the best predictor of a fund success is what year did they start? So in other words, if you go back and you look at the funds that were created, in, say, 2009, right after the recession, those funds have done really well, 2009, 2010. So I would not be surprised at all to see funds that are created and starting maybe at the tail end of this year, but certainly in '23, '24, to be really successful private equity funds. So that's it. So thank you very much. I'm delighted to be able to share these insights, and hopefully I'm able to answer some questions. But thank you, Pete.

>> Thank you, Jay. Let's see. So we don't have any questions that have come through that really haven't been answered. So I think with that, we're pretty much ready to wrap up. I want to thank everybody, our panelists, for participating, and you, the audience, for taking the time to come up and listen to us. So thanks, everyone. Good luck and happy Thanksgiving.

>> Super. Thanks, everyone.

>> Thanks, guys.

>> Thank you.
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