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>> Good afternoon, everyone. I'd like to welcome all of you to today's seminar Crafting Killer Criminal Motions. My name is Bruce Richard. I'm a Program Attorney of MCLE. I'd like to thank our faculty panelists, all of whom are volunteers, for their time and commitment to this program. Have you received an email with a link to an evaluation form for this program? We encourage you to take a few moments to complete it. I want to remind what the MCLE subscription product, the online past, which offers everything MCLE has online, hundreds of live and on-demand webcasts, our entire book collection, all for one low annual fee with unlimited 24/7 access on your various electronic devices. Subscribe today. And MCLE will deduct the cost of today's program from your first-year subscription. We encourage you to share what you're learning in today's program via Twitter. Tweet us @MCLENewEngland. You can also interact with us on Facebook, YouTube, and LinkedIn. And we encourage attendees to ask questions all throughout today's program. It's now my distinct pleasure to introduce the chair for today's program. Alicia McNeil has been practicing law for over 20 years and is the founder of McNeil Law in Wakefield. She's represented clients in both civil and criminal matters, including obtaining and defending restraining orders, employment laws, civil litigation, criminal defense litigation, and criminal appellate work. Attorney McNeil is a member and vice president of the Lawrence Bar Association, a member of the American Bar Association, the National Criminal Defense Attorneys, and a board member of Massachusetts Criminal Defense Attorneys, where she serves on its strategic litigation panel of the Racial Justice Task Force. She's an adjunct professor at Eastern Nazarene College and has participated as a judge for the American Bar Association Moot Court competitions. And we are thrilled to have her here today. Alicia, I'm going to turn the program over to you.

>> Hello, everyone. And thank you all for being here. It's our pleasure to bring to you this Crafting Criminal Killer Motions seminar today. And with me, I have Katharine -- Katy Naples-Mitchell, and Jennifer Capone. And I'm happy to be sharing this platform with them. And I'm sure that you will find that -- the information that we have to offer you very beneficial and helpful in your practice. Whether you're just starting out or whether you're a seasoned practitioner, we hope and believe that you will find the material very beneficial and helpful to you. I would just like to ask both Katy and Jennifer if they would just like to introduce themselves and say a little bit about themselves. And after that, I'll come back and tell you what our plan of action is for today. Katy?

>> Sure. Thank you, Alicia. So I'm Katy Naples-Mitchell. I am currently the program director of the Program for Criminal Justice Policy and Management at Harvard Kennedy School's Malcolm Wiener Center for Social Policy. Prior to that, I spent the last four years at the Charles Hamilton Houston Institute for Race and Justice at Harvard Law School, where I've done a little bit of direct criminal representation work, but in particular, a lot of appellate amicus work on issues around racism and criminal punishment and incarceration and policing, and have worked a lot with trial attorneys on developing robust motions and robust records for our appeal to try to advance and change the law on those kinds of issues. I'm also the special litigation advisor for the Criminal Justice Institute at Harvard Law School, continuing that appellate amicus work. And I also do work with the Participatory Defense hub of the organization Families for Justice as Healing, which is a Roxbury-based, community-based organization that runs a group for people who are facing incarceration and their loved ones to organize around the most zealous possible defense in their loved one's cases. So I work with a lot of attorneys through that as well, trying to come up with creative motions. And hopefully, we will be able to share and discuss some of those ideas here today. And I'll pass it back to Jen.

>> Good afternoon, everyone. Hopefully, everybody can hear me. I am a solo practitioner. And so I spend most of my days representing people in the criminal courts. I have a private practice. So it's not always criminal. Much of my casework is court-appointed clients. I primarily focus on superior court cases at this time. And I am constantly running around and trying to grab motion ideas from whoever I can. So people like Katy are imperative to my practice of law where I don't have the opportunity all the time to sit and read everything or draft everything or be up to date on what is coming out in the case law that day. But as a community, we all have the ability to stay in touch with each other. And it's important that we do that. So I don't do all of the things that Katy does. But Katy is instrumental in my practice, which is, every single day doing the best that I can to represent my clients to make sure that their interests are protected because, at the end of the day, we are the only ones there to do that. And I'll turn it back to Alicia.

>> Thank you, Katy and Jen. So today's program, I want to just run through the agenda and let you know what we're going to be discussing. But before I do that, I want to tell you that we're going to be having a conversation. So in your materials that you received, you should have a hypothetical. And I just ask that if you haven't read it, just read it over because we will be discussing that hypothetical. In addition, we're going to be conversing with each other. And we really want you to join us in this conversation. We don't want to have the conversation by ourselves. Be really would like you to join us in this conversation. So if you have any questions, kindly put the questions in the chat. Or any comments, any suggestions, put them in the chat. And we'll certainly get to your questions. We'll try to do it at the time that you're asking rather than at the end. We will leave some time at the end for you to ask questions as well. So what we're going to do, is, we're going to -- Katy is going to start us off this afternoon with the foundation of motion practice. And in order to really do a right -- argue a good killer criminal motion, you really need to have the foundation. So again, Katy is going to start us off with the basics about filing and writing motions. After that, we'll get into the hypothetical. You should have various motions. We've sampled motions that we shared with you. And we'll get into how really, we can all get together as a unit, as a community, and share motions, how some of these motions apply to the hypothetical that we've shared with you. And we'll also talk about some other motions that may not be directly related to the hypothetical that we are going to discuss. At about 04:05, we're going to take a 15-minute break. And then, we'll come back for the last part of this program and talk a little bit about other motions, various motions and answer any of your questions. So I'm about to turn it over to Katy in a few minutes and almost immediately. But if you are going to come along with us, I just ask you to just -- in the chat section -- right now just put a "Yes" that we know that you're with us. And you're going to enjoy and participate in this chat that we're going to have. So, Katy, I'm going to turn it over to you.

>> Okay, great. I will start by sharing my screen. We do have the slides that were made available to all of you that we'll be using to run this program today. And I also want to note that in addition to the motions that we provided, we also provided a kind of condensed and slightly annotated version of some of the relevant rules of criminal procedure for motion practice. That is not meant to be a comprehensive treatise. But hopefully will be a useful resource and tool for you as a reference point in your practice. So to begin, we want to start by talking about Reasons to File a Motion. And there are some that are very obvious and intuitive. And there are some that are kind of more strategic and perhaps more of a reach that we want to explore together. But first, some of the basics of motion practice. So as an initial matter, every criminal motion, every motion in any kind of litigation, has to have a good faith basis. Right? There is a strong rule against frivolous motion practice. But I think that's pretty well discussed during our course of law school. There are initial reasons as to why one might try to seek information through a motion, right? Determining if the Commonwealth has adequate evidence if you're filing from a defense perspective. Should the charges be reduced? Should the case ultimately be dismissed? Is there probable cause for the charges that the defendant is facing? Was the evidence lawfully obtained, right? One of the most common motions, the motion to suppress. Or should the defendant take a plea deal, right? Some of the things that we can figure out in motion practice are the strength of the Commonwealth case and whether evidence that has been presented early on in the case will actually be available to the Commonwealth to use at trial. And resolving those kinds of issues beyond guilt or innocence is important to do in order to set up the case moving forward and to think about the incentives and the reasoning behind moving forward in the case under your theory of the case. You know, one of the clear reasons to file a motion is to try to win that motion, right? Trying to have the motion be allowed by the judge is, of course, one of the purposes of any kind of motion. It directly advances your position in the case. You can obtain discovery. You can get a favorable dispositive outcome. You can exclude unfavorable or irrelevant evidence from a trial through motion limiting. All of that is, again, very basic foundational information. But what are other reasons behind a killer motion as opposed to a standard motion? One major, I think, focus of our talk today for all three of us is going to be motions that advance the client's interest and build rapport with your client. So one of the key pieces from the work that I do in participatory defense is thinking about, of course, the individual ethical obligation toward one's client, but also how the client is a member of a community and how to shape law that is structured in the client's favor. So advancing a motion that is going to build rapport with your client, reshape the narrative of the case from the client's perspective -- you know, it's when the first hearing that happens in a case at arraignment, right? The prosecution stands up and reads the facts that are coming from the perspective of the police. But it isn't until many hearings later that the client has an opportunity to reshape those facts and to change how they're seen by the court, potentially. Motion practice is a tool to do that to change pretrial release outcomes to lift a curfew, or remove a GPS, or change the status of a bail application. Those are all really critical moments in the life of a case because even though they may not be moments in which a dispositive outcome is on the table, they absolutely are dispositive for a client in terms of their own experience of their case in their life. And advancing the client's interest then can also shape their litigation posture, right? A client who is not in jail, not detained is able to participate more fully in their defense in lots of ways and to share information with our attorney. Another --

>> One other --

>> I'm sorry.

>> One of the things I want to jump in on is with this type of motion, at the beginning, sometimes your client really doesn't -- well, they don't know you. Most of the times, they don't know you. So when you file these killer motions, and the purpose behind -- one of the purposes is to, obviously, like Katy said, advance the client's interests and to build rapport with the client. I think that's really important to talk about. Because I know in my practice, initially, if you're a court-appointed attorney, a lot of clients don't trust you initially. And so filing these killer motions right at the very beginning, I think, really does help to build that rapport because the client then feels like you're fighting for him or her. And you're on their side. I don't know, Jen, if you have the same experience. Absolutely, Alicia. Even clients who do know you, every single time you go to court, they're measuring what you say and the outcome that you get. And you have to keep certifying to them that you are protecting their interests. And sometimes I have clients that I've worked with for years. And I will walk away from a hearing or something I filed. And they'll say, "Why didn't you say that?" So it's always very important to remember that every single time you go into the courtroom, all of the past times you've been in the courtroom don't matter. So every motion that you draft stands on its own. You don't get credit for anything you've done in the past. So it's very important to maintain good communication with your clients so that you can have all the facts so that you can write the motions that you need to write and come up with the theories of the case they need to come up with.

>> Absolutely. I think one of the other points on this slide motion is to preserve issues of law for appeal. So one of the key pieces of motion practice, from my perspective, as somebody who does a lot of appellate work and a lot of kind of structural change work, is making sure that you're making the most possible robust record and preserving every issue that you can in your motion practice, including potentially novel questions that the judge is perhaps even destined to rule against you on because there isn't yet case law in the higher courts that are going to come out in your favor on that question. There's a case I'm working on right now, which has a suppression motion, where one of the reasons for the stop was a failure to stop right under G.L.c. Section 25. And this is actually a very common reason that the police use as justification for a motor vehicle stop. And even though it only carries a $100 fine, it's an arrestable offense. So it gives the police different authority in terms of their interaction with the person in the vehicle than would a regular motor vehicle violation. I've been talking with attorneys for a few years now about the possibility of trying to preserve and create a record for due process for vagueness challenge to that statute, right, which there is no case law in Massachusetts on right now. But there's a possibility that given the way that the statute is written, where it says "to refuse or neglect to stop," what does it mean to neglect to stop for the police? If you pull over seven seconds later because there isn't a safe place to pull over for that period of time, is that neglecting to stop for the police? Does that change the nature of the interaction from a civil motor vehicle violation to suddenly an arrestable offense where the police can pull you out of the vehicle? And how discretionary is that statute? Right? The decision to neglect to stop creates all sorts of potential mischief in terms of discretionary and discriminatory enforcement. So there is no, as I said, case law on that matter right now. But part of the question of filing a motion that includes that as one of the grounds in the suppression motion is preserving that question for appeal. There are lots of other kinds of motions that could be a vehicle for that, including, as listed here on the slide, challenging a particular predicate for 58A detention, right, under the dangerousness statute. There are a number of those kinds of questions that have been up to the SJC repeatedly over the last few years, finding that certain kinds of offenses actually don't qualify as a 58A predicate. There was a challenge within the last year, Commonwealth versus Vega, challenging standalone 10A gun possession as a basis for 58A detention. That appeal did not succeed with the SJC rule. But that is a lawful basis, constitutionally, and when it was added, statutorily, as a specific predicate. But that was preserved in a number of cases, in part in response to a practice advisory that CPCS had issued, saying, "This is a live issue." This is a question where the SJC had previously described gun possession as an offense that is passive and victimless. It's an administrative, regulatory offense where the real question is about licensure. And so again, that's a possibility to preserve that kind of issue for appeal through motion practice. The final reason listed on this slide, a motion to shift the balance of power between the parties. I think this is also really crucial in thinking strategically about the whole life of your case and also the sequencing of potential motions that you might file. Yes, it enhances your likelihood of potentially winning other motions when you file certain kinds of motions. So, for example, again, keeping to the suppression context in addition to motions to suppress under the Fourth Amendment in Article 14, there are now vehicles to be able to file motions to suppress under our equal protection framework for stops that might be motivated, at least in part, by race under Commonwealth versus Long. And so when you file those motions together, it may enhance the possibility that even if you don't win on one, you might win on the other where they raise different elements of the same moment and provide different frameworks for interrogating to what extent the police action was constitutional. You can also use motions to set up stronger plea negotiations where you're exposing a weakness in the case that might then shift how the opposing party thinks about their case and the strength of their case and how to evaluate it. Potentially, it can also -- even if it doesn't come out as a fully dispositive issue on a motion to suppress or a motion to dismiss, disclosing a confidential informant or disclosing the underlying facts of what other cases a CI has been involved in can help preserve computation rights, prepare for cross-examination at trial. There are lots of different ways to shift the balance of power in a case that are other ways to come out with a strong posture, even if it doesn't ultimately result in the motion being allowed by the judge.

>> So just to kind of capstone that analysis, here are some of the takeaways, some of the kind of Outcomes of a Killer Motion. So first of all, yes, win. Succeeding on a dispositive motion, winning your case, resulting in a dismissal, resulting in suppression of the evidence and an all prose. That's obviously a potential outcome. Like we talked about learning more about the case and your chances of success at trial, or obtaining discovery, or opening new pathways to defend the case. Motion practice can really be about a process of discovery, not only on discovery motions, but on through other motion vehicles as well. Motions can help you evaluate witnesses and the strength of various lines of inquiry for cross-examination. But it also can be a process of education for the other members of the courtroom environment, right. You can educate the judge or the defense attorney, or the prosecutor about what issues are really the live issues in the case in ways that may not have been understood at the time of filing the charges, change the narrative or the perception of the defendant or the strength of the Commonwealth case. And again, like we said, kind of shift that narrative through claiming power in a way that is in solidarity with your client. It's also an opportunity to test the case by kind of previewing your theory of the case prior to trial. And it can set up the next pretrial motions. So even if you lose your initial motion, say a motion for discovery sanctions, what else might you have gained in your knowledge or positioning or sequencing of your approach to the case? How might that shift what's coming next? Before we move on, Alicia or Jen, any final points to add in terms of that foundation laying of how we think about motions?

>> No, I think you covered it very well, Katy. I don't have any. I'm sure there are other reasons to file motions. But in terms of killer motions, I think you covered it. If the audience has any questions at this point or remarks, put them in the chat. And we'll address them. Jen, I don't know if you have any comments or.

>> No, I think we'll likely just elaborate on what Katy just highlighted as we go along. I do want to just comment quickly where we were speaking about arraignment and bail issues, and communication with clients and getting as much information from our clients as possible. Unfortunately, our clients do often end up held in custody after arraignment. And so, it is always important that you communicate directly with your client when you're collecting facts and when you're trying to let them know what's going on with the case. Because if you communicate with them via their families, that's going to be on the recorded jail line. So whether it's by phone call, whether you go see them, whether it's a video meeting, do not receive or give any case information, anything that you want to be kept between you and your client, even if they give you permission to speak with their family. Everything you say to their family is going to be repeated to the client. So you have to be careful about that.

>> All right, so now we're going to move into probably our most didactic portion of the webinar today. But again, we encourage your interaction. So please do respond and ask questions and share your own reflections on the rules. But this will be a little bit drier, I think, than what's coming later, going through just the rules that we've kind of taken and annotated and tried to distill into easy-to-grasp concepts on how to actually file a motion under Rule 13 and the other associated rules. So starting with the basics of pretrial motions, Rule 13 is really the guidepost for all pretrial motion practice. There are certain other rules that are specific about discovery about severance and prejudicial joinder that have their own rules. But really, Rule 13 is the guiding light for motion practice. So Some of the Initial Requirements of Motions. The most important thing are that it be in writing. Writing and a signature are critical components of motion. Pretrial motions must be in writing. Well, a judge can consider an oral motion. There's case law saying that they do not have to. And so the safest course is to put every motion in writing. Not every motion requires a memorandum, as we'll discuss in the next portion. But it does require grounds and an affidavit. And the affidavit, of course, as any affidavit, must be written by somebody with personal knowledge of the facts attested to in the affidavit. So in terms of grounds, any ground that's not stated, which reasonably could have been known at the time a motion is filed, is going to be deemed waived unless you meet the good cause standard. Which means when you're filing your motion, try to be as comprehensive as possible to avoid problems of waiver. And that the best way, I think, to do that is to talk about the motion with other attorneys. Right. And I know that that's also going to be a theme that we run through throughout the course of this webinar today. But even when we are in solo practice, we are not silos. We have a whole community of colleagues that we can rely on. And talking to other attorneys who have litigated similar kinds of issues or who work on similar cases, is critical to being able to make sure that you are not waiving an issue, and thinking as holistically as possible about what's achievable on that question. In terms of the affidavit, the affidavit could be submitted directly on the defendant's behalf by the defendant, if it's, for example, in a motion to suppress. Or it can be submitted by the attorney, provided you have knowledge of the facts underlying the affidavit. The other critical kind of initial component is that the affidavit and motion itself must be served at the time of filing. And this is a rule that's in part about fairness to the opposing party. Opposing affidavits are due at least one day before a scheduled hearing. There's no requirement that there be an opposing affidavit. But if it will be filed, it has to be filed at least one day prior to the hearing. As I mentioned before, a judge can require a memorandum of law prior to the hearing. And otherwise, the motion only requires grounds stated in the face of the motion and then an affidavit. There are two exceptions, however, for motions that always require a memorandum of law. One is a motion to suppress evidence other than evidence seized during a warrantless search. And the other is a motion to dismiss unless ordered otherwise by the judge. I think a couple of things are important about thinking about memorandum of law. I've seen many times where even if a party should win, if their memorandum of law that's accompanying a motion to dismiss or a motion to suppress is not strong, and the opposing party writes a stronger memo that has more relevant or more recent case law, then there's a real risk with that even if your strength of the issue should set you up to win, that the compelling cases cited by an opposing party will ultimately tip the scales and win the day. So I think the memorandum of law is really crucial on motions to suppress the motion to dismiss. And there's always the possibility of also filing a post-hearing supplemental memorandum of law, which I think in suppression hearings, in particular, can be very important because information may come out during the suppression hearing where there's testimony that adds new content to the factors that might be relied on, for example, for reasonable suspicion. And there might be a new characterization about whether a police officer now is saying that it's not just that somebody turned their body. Now they're using a term of art that might be important to interrogate and recharacterize in order to change the perception of that term. So example, one thing that we've been seeing a lot more in appellate cases is reliance on the term blading. The idea that somebody's turning their body away from an officer in an effort to conceal something that that term then carries a whole a whole slew of loaded implications, right? The term, for one, it sounds sharp like a knife, right? Even though it is not meant to imply danger, theoretically, it's meant to imply concealment. And then further, it adds this professionalized tone to what the testimony sounds like. Right. So instead of describing an articulable fact, a specific body motion, the police are supplying a specific term of art that stands in for that articulable fact, and then allows the judge to draw a legal conclusion about what that body motion was. And it can, in some ways, skirt their obligation to identify what those specific facts are. So having the opportunity to then file a supplemental memorandum of law about those kinds of issues that you'll only get to once you hear the testimony are really important and can change the way that that kind of characterization is seen. Similarly an officer -- go ahead, Alicia. Go ahead.

>> Oh, sorry. Just on that point, what I will tell you is, as we're talking, as all of us are talking about this, keep in mind that if you're at the trial level, you want to make sure that you are preserving the record. And this is a really great point because a lot of times we hear new testimony and motions to suppress. And we don't even ask the court if they will allow us to file a supplemental motion. So I think it's really important. Remember, constantly, you are creating a record. And if you do find something that wasn't revealed to you prior to writing the motion, as long as you ask the court, if the court says no, it's on the record that you -- and tell the court why so that all of that is on the record.

>> Absolutely. That's right. And again, I'm coming at this from a biased perspective as somebody who does a lot of work in appellate courts. But I think that having that record or not having that record is very important in terms of then trying to reshape the law. But it's also important for the client, right? The fact is that we do see. If somebody is described, as you know, turning away versus if somebody is described as blading, that has a real impact in thinking about whether that's a factor for reasonable suspicion and to what extent it might mean that they are armed or dangerous, which then enables a pat frisk in a way that it wouldn't if it were just had the person turned their body away. And go ahead, Jen. I see you.

>> You're good.

>> After Jan, I have a couple of questions from the audience. So I'll let Jen go. And then I have a few questions.

>> Fabulous.

>> Okay. Well, good. One of the things I was going to say is that as we go along, if people have questions, please ask us because there's a lot of information. And we can go by things quickly without anybody having the chance to address an issue. And one of the reasons that we're doing the seminar in this format, where it's three of us sort of talking back and forth, is because the process of collaboration is really where you learn things. So as long as I've been doing this, as Katy is talking, I'm over here taking lots of notes because her focus is appellate practice. And It's interesting when you hear somebody else's perspective. It's very easy to get caught up in our own cases in our own world and what we're thinking about. So participate with us as much as possible. Ask the questions. And this is a great opportunity for you to hopefully be able to collaborate with us as we go along.

>> So I have three questions. The first question is, "Are there risks to having defendant provide an affidavit in support of a motion to suppress? Are there risks of having the defendant testify at a motion to suppress? And I was thinking about those questions, too. So I don't know. Katy or Jen, either one of you want to take those two questions?

>> I'm sure we all have answers. I'm happy to take a first pass with that. I want to hear from the two of you as well. Of course, there are risks. Yes, there are risks. And it depends on to what extent that's opening up your client for cross-examination, right. There are potential issues that are -- suppression hearing as opposed to trial in particular, where hearsay evidence is a ladder to suppression hearing, right? But there are different rules that apply, although we also know that as a Vasquez Diaz, one of the recent cases that came out during the pandemic, which affirmed the question about a virtual hearing. But really, it also affirmed that there are computation rights at the suppression hearing. So there are some trial-like protections there for sure. But it is a different posture than a defendant testifying at their trial, which is already a very loaded decision. So yes, there are risks. But that being said, it really depends on the facts of your case about whether the, kind of, benefits outweigh the risks. And suppression hearings are, in some ways, the only opportunity in a court of law given what we know about, in civil cases, qualified immunity and the fact that it's very hard to mount a case for a rights violation against the police. Suppression hearings become then the only moment where courts are interrogating police practices at a systemic level. And they're doing that through the lens of an individual case about whether somebody's rights were constitutionally violated, but also, whether that might relate to the officers' training materials, right, whether that might relate to a pattern or practice issue. That comes in the context of suppression. And so, it can be a very powerful moment for a defendant to be able to talk about the harms that they experienced and to identify practices that they and their neighbors and friends and loved ones experience all the time in our community. If there are too many risks, I would say, given the defendant's criminal history or other things that you're seeing, preparing for trial, that it would put them in a worse position, then there's also the possibility of calling a community member to be an expert, kind of, a validated expert as what they see about policing practices in their community, right? It's possible to think about somebody who will be similarly situated to your client, who is not actually the defendant in the matter, and how that might still get the same kinds of questions that you want to be able to answer without actually putting your client at risk. But I will pause and allow our other distinguished panelists to answer that question too.

>> Well, I think you sort of answered it. And just in the interest of time, I'm just going to go with the other questions that are asked. And I can answer one of them. "What was that word that you used?" And the word is B-L-A-D-E, blade, right? Blade or blading. So that's the answer to that question. Someone would also like the site for the Vasquez case. So whether you have that now or you can get it later, we can go back to that question. Yes, that question. And then, finally, there's a comment. "I never knew that bladed term used." I guess,"I never heard it used." Everyone seems equally confused by that term. And I think, yeah, a lot of people. I think it means a lot of different things to a lot of different people. And the last question that I have. "Can an attorney file an affidavit and a motion to suppress a warrantless search? I thought it had to be the defendant." So Jen, do you want to take that?

>> You're breaking up a little bit, Alicia. So I just want to repeat the question. Was the question was -- is if an attorney can file it or if it has to be the defendant. Is that -- okay.

>> Yes. "Can an attorney file an affidavit to a motion to suppress a warrantless search? I thought it had to be the defendant."

>> It does need to be the defendant when it's a warrantless search because an affidavit can only be filed by a party with knowledge. So that when it's a warrantless stop of a car or a warrantless search of a person, any other context that might come up and it has to be the defendant's statement. Now, you don't have to put in everything that the defendant knows. But the defendant's statement in the affidavit has to allege at least the facts that support what is the violations that support the motion. So if it's a Terry stop, then the defendant has to allege enough to justify filing the motion for that purpose. If it's a motor vehicle stop, same thing. So it is important to keep in mind that depending on what type of motion you're filing will depend upon who's filing the affidavit. Whereas in a motion to dismiss, attorneys will file that affidavit based on the premise of why they're filing the motion to dismiss. I do also want to say when you're thinking about putting your client on the stand in a motion to suppress, I think, first of all, that is an extremely underutilized practice because everybody is sort of afraid to do it. And it's not always going to be the best decision. But it is something that you should always be considering. The first step in considering that is, "Is my client going to testify at trial?" Because whatever they say at the motion is going to be what they're going to say in trial. And if I have a client that I think is going to testify at trial, I am 99.9% of the time not going to consider using them anytime prior to trial for a motion to suppress or any other type of hearing because you do not want to put out impeachment material. And it is very difficult, especially for defendants, to testify and not be nervous and keep their facts straight. The other thing to be cautious of is whether or not their testimony is going to result in any other charges that may come out against them or a collateral consequence, particularly if there's immigration issues. Because down the line, if they end up in immigration proceedings, I'm fairly certain that the immigration court can go back and pull the recordings or get the transcripts. So there's a lot of things to think about. It's not something that you're going to decide on the fly. And then the first thing you have to do is talk about it with your clients. A lot of my clients, hands down, tell me no. They just don't care. They don't want to testify. So there is that component to it. But there are times where the only way that the facts that you're in ownership of that could help you win the motion they exist via your client. And that's it. So it is something to consider.

>> Absolutely. And just on that case cite question on Vasquez Diaz, the spelling, first of all, of Vasquez Diaz is V-A-Z-Q-U-E-Z D-I-A-Z. And the reporter citation is 487 Mass .336(2021).

>> I just want to comment real quick, too, on the word blading. I used to see that a lot in police reports when officers would talk about the stance that they took when a combative situation would arise with somebody. So you know, the ops would say, "I took a bladed position." So it is a term that I think also applies to some, not mutual combat, but martial arts, I think. It arises in that context, as well. I actually have not seen it come up, as Katy is mentioning it now. But it's always a good idea to keep an eye on the trend of how people are using it because you may be able to find prior police reports by officers who maybe use it in a different way. Or if you're working in a court that -- most courts have a community. So I used to work in Lawrence District Court a lot. There was an officer who was -- every police report, he wrote, "He was blading with somebody." So if he were to now come along and use it for a different purpose, I could find easily probably 20 reports where I could say, "Well, you are blading in this report. And that doesn't mean you're concealing anything." So it's an interesting shift and how that word is being used. But keep an eye on those sorts of conceptual type trends that law enforcement is using when they're writing the reports.

>> Last question is, "If a client testifies at a motion to suppress hearing and does not testify at trial, can his testimony at trial be used as a prior recorded statement?"

>> No. So you're saying that if he testifies -- the question is if he testifies at the motion, can that be used against him at trial if he doesn't testify at trial?

>> Correct?

>> No. One of the things -- Katy, you seem to be about to say something different. I really hope there's not --

>> No, no, I mean, I think you're probably right. I think there is a possibility, right. There are other hearsay exceptions and exclusions that someone could try to use to get that kind of statement in, right, including, depending on how it's framed, statements, again, gets interest. And there are other kinds of potentials. But I think, in general, it's very unlikely that that would happen unless the defendant testified.

>> Right. One of the things that you're going to want to be prepared for, if you think that you're working with a DA's office that would try to attempt that because there are some that are trickier than others, is that the testimony that's elicited for the purpose of a motion hearing is limited to that motion hearing. So it's not a complete cross-exam or complete direct. It's not a complete cross. It's very limited in substance to one topic. So that to use it later is taking it out of context. And it's not an accurate reflection. You can always, if you want to protect your client, put that on the record before you start, before you put your client on the stand and say, "I am going to call my client. I'm calling my clients specifically for the purpose of this motion, Your Honor. I am going to ask very specific questions regarding information that I want to elicit at this point. This is not information that would be relevant for trial. And I just want to put it on record that the Commonwealth would not be attempting to use it down the line." And then if you have the argument, then hopefully, you don't have to have the argument later. But I think in general, there is not a risk that that's going to be used against them because of the context in which is happening.

>> I have two more quick questions related to the same thing in terms of the defendants testimony. And then I'm going to move on just in the interest of time. So the first one is, "Why wouldn't it be able to be used? because it is an in-court statement? And is there any law on that issue that it will not be used?" That's the first question. The second one is similar. "Will the defendants testimony at a motion to suppress come in substantively at trial because it was the subject of cross examination? Or can such testimony be excluded because a client's testimony was done in furtherance of his or her strategy during the motion to suppress and not trial?" And I think Jen sort of answered that. It is my understanding that the defendants assertion in an affidavit supporting the motion to suppress cannot come in substantively at trial. So it's very similar. Why can't his statement statements come in at trial? And yeah, is there any case law to support it? So I guess, Katy, you can take that?

>> Yeah, I'm not aware of the case law on that discrete question. So I don't want to overstate what the law may or may not say. But I'll just say that as a general matter, I think there are there are kind of like two nuances to this that I want to be clear about. So just to be clear, to re emphasize the point that Jen already made, right? What happens at the universe of suppression is not automatically part of what happens at trial. Right? So as an initial matter, if somebody were trying to introduce the defendant's statements as a question, they would have to separately move to include that as evidence. It wouldn't automatically come in. And this is something that we see on appeal all the time, where there were arguments are testimony that were made only at the suppression hearing but then were not reprised at trial and then are not a part of the record on appeal if what's being appealed is something that happened at trial. So there does have to be an affirmative effort to try to include it. And then the second question of, like, whether it's actually admissible at trial is a separate question. Right? And I think what is very clear is that it would certainly be admissible if a defendant were testifying at trial as potential prior inconsistent statement. The point that Jen is making is that in the absence of the defendants testimony, even though it is sworn testimony that was adduced in court, there are ways, both at the suppression hearing and to argue at trial, that it should not be admitted because it was made for a specific purpose related to a different motion and has no bearing on the issues that are happening at trial. Which as a general matter may be true, right, where there can be a basic -- a separate and apart from the questions of a statement made out of the context of that hearing, there may be a up basic relevance question, where the issue at suppression is the constitutionality of the police conduct. And that may be less of the issue at trial. One further thing. I'm just going to give a hypothetical just to sort of clarify, hopefully clarify. Let's say you're doing a motion to suppress the exit order from a vehicle. And so you have your client on the stand. And you are focusing on that exit order. If the Commonwealth were to come along and say, "Wasn't the kilo of drugs in the trunk yours," you're going to object because it's beyond the scope of the motion. And it's beyond the scope of what you have asked. And if there's a risk that you're worried about, you're going to have to be prepared to really control the testimony and make sure that it's limited to the facts and the issues that you are trying to determine. Because if you are trying to say that the exit order of your client was unconstitutional, all of the facts surrounding that exit order are very likely not going to be something that would hurt your client at trial. So you would alleviate that issue in a number of ways because the Commonwealth likely wouldn't want that information to trial anyway. And you aren't asking anything about the substantive portion of the charges. Your client at trial will still have the right to remain silent. And the asserting their Fifth -- the defendants assertion of their Fifth Amendment rights does not make the defendant a witness who is unavailable for trial, so that they are not going to get statements in that were made at the motion to suppress either by impeachment or by witness unavailability. They can't put in prior recorded testimony and, said, "Testified earlier in the hearing." Everybody had the opportunity to question and cross-examine to the extent of the issue. The only thing that you would ever really, I believe come up against is if the Commonwealth were going to say it was a statement against interest. And then that is the issue that you're going to have to prepare for in advance. You don't want to have your client making admissions during a motion to the substantive issues. But with good direct, and being ready for objections, you should be able to control that for most motions. Now, granted, you may have a case where it's not going to be possible. You're not going to take the risk in that instance. But it's not something that is automatically going to happen. I have not personally run up against this issue. So I don't know that it would even qualify as a statement against interest if you're doing it in a motion setting. Which is why I would say, "Your Honor, I'm calling my client for the purpose of this motion. And these statements can't be used against them in the future." Argue that point at the motion level. But they can't just take testimony and put it into evidence. There's really not a mechanism for which they could do that. If your client is asserting their right to remain silent at trial, that the hearing in and of itself, the fact that they've testified previously is not going to be enough to get their testimony in at trial.

>> I think I'm going to turn it back to Katy because we have a lot of slides to go through. And I want to make sure that you can go through those, so.

>> We sure do. Yeah. And so I am not going to spend a ton of time on this one. It's been sitting here on the screen while we've been answering questions because I think it's pretty straightforward. And just as an initial matter of the, kind of, possibility of renewal. This is written into Rule 13 that a motion that's already been heard and denied can be renewed. I think the more common way that we see this is a motion for reconsideration. I think the idea of renewal is not really used that much. And motions for reconsideration, I think, are really important from an appellate perspective in particular, especially where there may be findings of facts that were erroneous that you want to try to correct on the record at trial before you potentially get up to an appeal. That can be -- or in some ways to kind of expand with findings of fact were, right? One thing that I see a lot, again, a lot of my work focuses on racial justice, is the failure to include a defendant's race in the trial record and how important that can be then when you're trying to raise issues around equal protection. But also Article 14 questions where increasingly there are standards that take into account how policing of black and brown people affects the seizure standard or reasonable suspicion in terms of running away from the police or things like that, right? So it's important to have race be a part of the record. And one way to do that is a motion for reconsideration, just to include that affirmatively as a finding of facts so that it is a part of the record at that point. The other two pieces on this slide are the motion of a bill of particulars. The defendant can request this by motion. Or the court can order it at any time to give notice of the crime charge, including time, place, manner, or means. And one other piece on this slide: the issues to be raised by motion. So all defenses or objections that are capable of determination without a trial should be raised by motion and ideally in a motion to dismiss or to grant appropriate relief. And one other thing I want to say on this slide is the way that you structure a motion -- really a motion is asking the court to do something, right? So I have seen many creative motion titles [chuckles] in my short years of practice. And I think that that's important, right? If there is something that you want done for your client, and it isn't fitting into an existing bucket of a specific kind of motion that we all understand, just write a motion for the thing that you're asking the court to do, and make it clear and put it in the heading. And that counts, granting the relief that you're seeking. It doesn't have to be super formulaic. It doesn't have to be that it's a recognized specific kind of motion. Okay, moving on to the next slide.

>> I will just say, on that point that Katy just made, I have actually filed motions titled "A Motion to Have a Motion Hearing." So sometimes you really do have to just -- if you want something, just say what it is. And be creative, because it'll it at least gets somebody's attention. It can be difficult sometimes to get before a judge issues that you want to get there, so.

>> That's right.

>> I have a lot of creative headings. And there's nothing wrong with that.

>> That's right. Okay, so continuing through our romp through Rule 13. One of the pieces that's spelled out directly in the rule is "Please avoid unnecessary motions if you can." So if you've already reached agreement at the pre trial conference about certain discovery that the other party is going to turnover, for example, there's no need to file a motion for that. And the rules frown upon the idea of filing a motion just to preserve that that was part of what was discussed. If it's already been agreed to and turned over, don't file a motion about it. In terms of timing of motions, discovery motions have to be filed prior to the conclusion of the pre trial hearing, although they can be filed later for good cause. And I think especially when questions around the nature of the evidence that might be out there become available newly at a later point in the case, absolutely a judge will grant to later file discovery motion. But in general, try to have that happen as early as possible in the case, which is to everybody's benefit, right? And then all other pre trial motions have to be filed before the assignment of the trial date or within 21 days after if the judge finds good cause. And again, all this is in your rules packet that we've prepared. Hearings. As Jen said, you might file a motion to have a hearing. But every motion that you do file, you have a right to a hearing on. So as we talked about earlier, in terms of when the hearing has to happen and how the other opposing party is to interact with that, the opposing party has to be afforded an adequate opportunity to prepare and to submit their own memorandum of law or opposing affidavit. The opposing affidavit, like we said earlier, has to be filed within a day before the hearing. And the hearing date has to be assigned within a week of filing. So you can request a specific motion day for the hearing in the filing itself if it's consented to. But I think people who are in practice know how this works, right? It's pretty clear when things get assigned and how things get calendered. Discovery motions are by rule to be heard prior to election of jury or jury-waived trial. And all other motions filed prior to the pre trial hearing can be heard at the pre trial hearing or at a separate motions hearing.

>> I have two questions. One is, "Can the prosecutor ask the client at a motion to suppress hearing, for example, 'Did you sell Mr. X drugs?'" And now we'll just answer that very quickly. Remember what the motion to suppress is. The motion is to suppress evidence. So it's not asking questions that you would ask during a trial. But really all the questions should be related to suppression. What are you trying to suppress? And so that question, I'm sure all of us would object to that question even being asked by the prosecutor. The second question is, "Is a motion necessary to put a case on for a show cause hearing?" Jen, did you want to jump in?

>> You can go first --

>> Okay.

>> -- if you want to.

>> So, for a show cause hearing, I would just file a motion, too for a show cause hearing. And the reason why I would file the motion is simply because, again, you have a record of what you're doing. So for a show cause hearing, I would still file a motion for that.

>> Yeah. I was going to say if you don't file a motion, you're not going to get a show cause hearing. The only way to really even get one scheduled is to request it. And I'm not sure if you're asking in the context of, sort of, remanding back to a court's hearing, or if you're referring to a probable cause type issue. But show cause hearings are not normally scheduled. If your probable cause hearings' dates, if you're awaiting indictment, are scheduled routinely but often don't happen. If you really want a hearing like that to go forward, you're probably going to have to alert the court by way of writing that you want a probable cause hearing and this is the reason why. Because routinely, they are just treated as -- almost like status states.

>> Yeah, the only thing I would add to that is the question of whether -- I think you both answered the question of what would be best practice, right, in some ways and the question of whether it's necessary. For a court's hearing in particular, I don't believe it is necessary to have a written motion. I think that that's the kind of question where at -- usually that would come up at arraignment, right, about whether it should be sent back down to a court's hearing if one hasn't happened and the case is eligible. And I think commonly, judges will entertain that question if they think it's a reasonable case to send back to a court hearing, without something being written at a first appearance. But that doesn't mean that it wouldn't be better to if you have the wherewithal, the time, and the capacity to do it, to explain to the judge in writing, right? Like, why this case should never have been brought as a criminal matter to begin with. All right. We're going to try to zoom through some of our post-conviction rules and then turn it over to the next phase of things. But so this is a slide kind of listing the additional rules that I think are worth considering in your motion practice beyond Rule 13, which again, is our guiding light. So Rule 9(d) has the specific rules on motions for prejudicial joinder and severance. For continuances, the rules to consult are 10(a)(3) and Rule 4. And notice has to be provided at least a full day before the hearing to seek a continuance. Discovery motions, there is some self referential language within the rules between Rule 14(a)(2) and Rule 13. And then, I'm going to highlight just a few significant post-conviction motions. So first, motions for required finding or to reduce the verdict under Rule 25. Motions to revise and revoke sentences under Rule 29. Motions for new trial under Rule 30. And then a motion that is, I think, particularly under utilized and important, which is the motion under the primary caretaker's law, which the statutory cite is here. So first, motions for required finding or to reduce the verdict. So there are a couple of timing notions around these, right? The motion for required finding could happen at trial at the close of the Commonwealth case. It can be renewed at the close of the defendant's case. And it can be a very successful way to raise up these similar issues between a motion to suppress and a question on sufficiency, right? There can be a lot of overlap potentially, in the kinds of theory of the case across those two motions. So again, this motion can be raised by the defendant or sua sponte. It has to be ruled on at the close of the Commonwealth case if made then. Or at the close of all evidence, then the judge can reserve decision and submit the case to the jury and decide it while the jury is out after the jury returns or even after the jury is discharged without a verdict. So if the jury hangs [inaudible]. Rule 25(b)(2) has two different provisions that allow for a specific time within five days or at any time. Right? A judge may set aside a guilty verdict many years after conviction, potentially even depending on how this motion is raised up. Rule 25 (b)(2) can be a vehicle very similar to Rule 30 as a motion for new trial . And in fact, there's specific case law allowing judges to consider motions that are filed under Rule 30(b) as, alternatively, motion for a reduction of the verdict under Rule 25 (b)(2). So thinking about those two motions as kind of companions, and sort of like sister motions can be helpful. Rule 29 -- Rule 29(a)(2), in particular, a motion to revise and revoke a sentence. So this has to be filed within 60 days of either disposition or rescript after direct appeal or disposition against a co-defendant. And that timing is very critical because if it is filed late, the motion cannot be considered. It is functionally a jurisdictional time limit. So, there must be an affidavit with this motion. And I think it's important that -- a memorandum of law is not required on this. But it's really probably a good idea to have one on a motion like this. And the judge can deny this without a hearing. So unlike Rule 13, pretrial motions where a hearing is required, here, there is no hearing required. But again, as Jen said, you can always, in your motion, request a hearing, move for a hearing. That doesn't mean you'll be granted that. But it doesn't hurt to specify. And then motions for a new trial under Rule 3=(b). Like I said, what's significant about Rule 30(b), which is not true in every jurisdiction, it is unique in Massachusetts, as compared to some other states, this kind of motion can be filed at any time post conviction. There are of course, questions of waiver in a motion for new trial that will affect the defendant's case, where any claim that's not raised that should have been raised at that time, then could be waived and procedurally defaulted if the defendant is then ultimately going to pursue a habeas claim. And the judge can authorize post conviction discovery on a motion for new trial. And again, motions for new trial can be raised immediately after trial, or even before a direct appeal has happened, or many, many years later if the client is now pursuing innocence, or has a jury issue that wasn't explored, right, or who knows what the nature of the claim is. Finally, the motion under the primary caretaker's law. So this is a statute that was passed as part of the Omnibus Criminal Justice Reform Act in 2018. The campaign to put this in the law was led by the organization Families for Justice as Healing, that I mentioned earlier. And it created a specific post-fiction presentence motion, where in writing with an affidavit within 10 days after the entry of judgment, if this motion is filed, the judge has to consider the request for a noncustodial sentence based on the defendants status as a primary caretaker to a dependent child and issue written findings unless a sentence of incarceration is required by law. So for any client who is facing a mandatory minimum of committed time, this may not be eligible. Although Jen and I and talking in preparation for this Jen's got creative ideas about how to construe that language, which I absolutely love. But, in general, I think this is a really important statute. And also creates a policy hook for bringing in this line of argument into earlier moments of the case, right? This is a motion that is specific to post-conviction presentence, to think about a noncustodial sentence. But the same policy which underscores this law, which is about the harm to dependent children of having a parent be incarcerated, right, the fact that parental incarceration is recognized by the CDC as an adverse childhood experience, that same policy that same logic absolutely applies to pretrial detention, right, absolutely applies at arraignments or at a 58A hearing. And even though this specific motion isn't available, the same materials that we provided about it could be used to make arguments at those other kinds of hearings in a different setting.

>> So that wraps up our kind of basics of the rules around motion practice. And then I just have a few more slides about how to write a motion. But then I know Jen is going to go into more depth. Alicia, do we have any more questions you want to pause for?

>> I don't have any more questions. I just want to remind our audience and participants that you do have some of the last motions that Katy just talked about. You do have those that we provided to you as a sample. So take a look at those because those are really good motion to revise. And we wrote the caretaker motion. So look at some of those motions, because I think those are really good.

>> Thanks for that. All right, How to Actually Write a Motion. So a couple of generalized tips. One would be to try to avoid boilerplate. I think one thing that is really important and true about legal practice is that we absolutely all learn from and use templates and borrow from each other and that there is not the same kind of culture have concerns about plagiarism that exists in other professional spaces that we should be relying on each other's work and building off of it and using it as a template. But make sure that you're actually adapting it to your facts and circumstances. So things may not be a perfect slide-in. You may have to change some of the structure. You may have to change the argumentation. You may have to update your rule statement, for example, and your standard of review. Make sure that you're citing the latest cases on your issue. So, for example, I have one in here about the high crime area factor that has been a regular factor in Fourth Amendment Article 14 cases for years and is increasingly going out of vogue, thanks to wins like Torres-Pagan and Evelyn. So if that's still a kind of major part of the case, you need to update your rule statement to include those new cases that are saying actually, if you're going to raise that, you have to have a specific nexus to the crime at issue. And there has to be temporal proximity. And there has to be a restrained, circumscribed geographic area that can't be a whole, like, the whole neighborhood of Chinatown in Boston. It's not a high-crime area, right? And then get creative. So use practice advisories and case reports and learn from your colleagues and share information. Right? I think that's the other major point that we want to communicate is that this doesn't have to be an isolated issue, and especially on things like motions to suppress, where it may be a pattern of police conduct that we're seeing across cases, absolutely, then use of a similar motion that's come up before for somebody else. The other thing we're emphasizing here today is make your record. So personalize the motion to leverage storytelling, to craft something that's compelling, and that's also humanizing to your client. And that is telling their story in a way that feels true to their experience. Like I said, ask for what you want. That's what a motion is. It's asking the court to do something particular. And also check for harmony across your motion and your affidavit. And remember, under law, if that's relevant. So, for example, have you documented all the facts you need in your affidavit to support the grounds or listing in your motion? Right? Or is there an extraneous ground that you failed to include the facts that you would need in that affidavit? If you do that, you're not going to win on that claim, right? You have to have both of those things be strong and consistent. So like I said, put race on the record [chuckles]. And that's another example of that. And always avoid waver. Make sure that you're trying to list every ground that you have. And then also support that with facts as much as possible. And with that, I'm going to turn it over to Jen to lead us to the next portion of the day. But I can continue to do that a slight advancement, Jen, for you.

>> Oh, good [chuckles]. Thank you. In terms of what Katy was just talking about, where she said to humanize your client, it's sometimes difficult, depending on the type of motion to get into a lot of personal facts. But one thing that you should try to do, and something that I do as much as possible, is I do not refer to my clients as "the defendant" in my motions. My client is Mr. So and So or Ms. So and So because they are people. Defendant is just a word that everybody tends to overlook. So when a judge is reading my motion, I want them to remember we are talking about a person here, not just any old defendants. So, at a minimum, it's at least easy enough to do that. Okay, so when it comes time to start writing your motion, you need to look at your case. And I noted to have a holistic approach. I don't know if that's necessarily the right term. But what I mean is you need to look at the whole process of your case. You're going to want to figure out where you are right now and where you want to go. In my particular cases, I always look at them for trial first. And then once I think, "How can I win this case at trial," then I think about what motions do I have along the way? And then, within the motions that I have along the way, do any of them hurt what I'm trying to accomplish at trial? Do any of them help? Are some just completely independent? So it's important that you have a global understanding of your case and where it's going so that you're not just step by step thinking about it just in terms of what stage you're at because when you get to the next stage, you might realize you miss something. And your client should always be part of this process. And it's sometimes difficult to include clients for a number of reasons. But do your best to incorporate them, because it's going to make it easier for you. It's going to help your relationship. You're going to make sure that you haven't missed anything. Your client is going to know that you're not missing anything, especially now all of our practices are busy. And so when I say it's not always easy, it isn't. But if you are working on one client's case, if you're getting ready for a motion or getting ready for a trial, that doesn't mean you don't have other clients. You tell them, "I'm working on this client's motion right now. And when it's your turn, you're going to get all the attention. But right now, it's going to be a couple of days or a little while before I can answer your question in depth or talk to you or meet with you. But if you keep them involved with their case, where you are with their case, where you are with your practice, and you're on schedule, even, it just makes it that much easier because clients can get very frustrated with us. And you don't want to find yourself in a situation where the client is saying, "Well, I never talked to this attorney. And I don't know what's going on. If you're talking to them, at the most fundamental level, about where their case is going, where their life is going, like what they want the outcome to be, what's going to happen to their lives with the outcome of this case, they at least know that you're engaged in the process with them. If we don't have any questions, I think we can go. Okay [chuckles]. I think I've pretty much covered this. Yeah. So I hear this. I was just looking at the last screen where it says "the case is well played, so it doesn't matter." I can't tell you how often I hear attorneys say that. Do not take that approach. Because if you take that approach, you might miss something. Sometimes a case does look like it's going to play. And people will skip doing motions or skip getting the information that they might need to get a motion or to have a basis for a motion. But what if you got that information or did that motion and then now the case might not play? You can ever look at it like that. Even if your client is looking at it like that, you need to make sure that you are always preparing your cases and being ready to file motions and go to trial. And writing things out as you go is going to help with that. Okay, so we've gone over some of this already. When you're at the arraignment and bail stage, most of the time, we don't have the ability to do written motions. Unfortunately, we often find ourselves filing motions to reconsider bail or a bail review, sometimes a 211, 3to the SJC or appeals court. So you start thinking about the issues for your bail in terms of writing it down right away. And for my practice, I don't do a lot of bail arguments at the district court arraignment level anymore. I will get cases, often if they're court appointed, especially my clients have already had their bail hearing. So I do get the opportunity to write motions when it pertains to bail, especially if it's going to be a 58A. Particularly if there's something that you want to highlight, you're going to want to put that in writing. But these are just the stages of the motions. And so we can talk about them as we go through.

>> One of the things that I want to add about arraignment and not -- you're going to get clients if you're a bar advocate, and you're not going to know what clients you're going to get. So just in your toolbox, have some motions that are semi-prepared. You can always handwrite the motions. And what I do is I have motions that have a heading "the Commonwealth versus," and I leave it blank. And I add my name to the bottom of it. But I can actually hand write a motion and turn that in to the court. So have certain motions in your toolbox. You can also have motions that are already prepared in your briefcase. So that way, when these issues come up, you can modify the motions or actually hand in those motions and perhaps make an oral argument that's a little dissimilar than the motion that you actually filed.

>> Alicia brings up a good point. And I also want to touch on this. I'm not sure how every county works or every court works in the Commonwealth. But a lot of times, District Court attorneys may do the arraignment on what is going to be a superior court case. And if you're a court-appointed and not going to be handling the superior court case, don't use that as a reason to not file some of these motions at arraignment, particularly motions to preserve. Be familiar with your jurisdiction, particularly now with city cameras that are everywhere. They're only kept for a certain amount of time, most of the time. So I have a motion to preserve city camera evidence with you. Motions to preserve gun evidence testing, because if that's not filed, they will move ahead and test the gun prior to you or another attorney down the line having the opportunity to consider whether or not they want to have an expert there for that initial test fire. Motions to preserve physical evidence or written evidence or any other recordings that police officers may have. Motions to preserve what officers are recording on their phones, whether or not their work cell phones or personal cell phones. Put these things into the record. And I know that it sounds like a lot. But you could just have a motion to preserve with checkboxes and just check off the ones that you want and hand it in. Motions for funds also extremely important. And even if it's something where you're not going to be keeping the case doesn't mean that you can't get somebody working on it. And if you have a 58A coming up, you're definitely going to want to, as much of an extent as possible, use an investigator. And I will say that I have been reading more and more cases of ineffective assistance of counsel for failure to use an investigator. So always try to use an investigator if you can. And when I say use an investigator, I mean use the investigator. Don't just get the motion allowed if they don't use the investigator. It may just be the particular cases that I've been reading. But it's very clear that the appellate courts do not appreciate when attorneys could have used an investigator, and they choose not to. So it's definitely something that you want to utilize. And it's one of the easiest tools that we can use utilize, even though it's not always easy to find investigators. But at least be putting in the effort to do so. Motions to dismiss prior to arraignment come up rarely. But sometimes those do exist or the reasons for them do exist. So just make sure that it's at least something that you are thinking about, motions for discovery prior to 58A. That is important because you want to have an idea of what's going to happen at your 58A. It infuriates me that Commonwealth will often file 58A motions, at least in Lawrence District Court, without even giving a copy of the motion to defense counsel. Now, their reasoning is, well we know what they're filing. But actually, we don't know what they're filing because they have to have a basis to file it. So if you work in a jurisdiction where they are not handing you what they're filing, hold their feet to the fire on that because if you are going to end up having to do any sort of response down the line or an appeal down the line, you want to know what they moved on so that you can write a memorandum pointing out why they were incorrect. And then a motion for speedy trial. I bring that up because I can't tell you how many times I will see people come into one court and then be in warrant status in another court. And then they go into custody, and they just sit. And nobody is addressing that issue. You can't take the position that "I don't represent them over there. So therefore, they -- it's not my problem." That's your client. It's your problem. So be prepared to file the motions for speedy trial. It may require that you have to go and fax this court to -- I mean, fax the motion to a clerk's court wherever. And I'm not saying you have to run all over the state and file motions. But fax it to them. Put it in the mail. Get it at least on the record that this person has a warrant. Here they are. And they need to have a hearing.

>> Some of these motions -- I'm sorry. Some of these motions are in your packet as well, the discovery motions. And I know someone asked in the chat if we had a sample motion to preserve that we could share. What I would suggest at the end of our slide, all of our contact information will be there, just shoot us an email. And we'll make sure that we -- one of us will get you a sample motion. I thought we had a motion to preserve in our packet. But I could be wrong. But I do have motions to preserve. So certainly feel free to email me. Now I will say that these slides I've created here, really, I intended to speak about them in conjunction with our hypothetical fact pattern. So I don't know if we want to skip ahead and maybe read that fact pattern now because we've all heard about these motions. Collaborating on them and talking about them in relation to a case, I think, is going to be probably more beneficial. So if we want to --

>> All right. I have another question. And I will ask this question. And then I'll get to the hypotheticals. So while I'm asking this question, if people could just get their hypothetical, I'm not going to read the whole thing. I'm going to try to sum up the hypothetical. And so, the question is, are motions for speedy trial limited only to cases where clients are held?

>> No. Speedy trial is one of those issues that comes up in a vast number of ways which probably could be its own seminar. But speedy trial is going to apply. Sometimes, somebody has been out of the jurisdiction, serving a sentence somewhere. I had a case years and years ago where somebody had been in New Hampshire, serving a sentence up there, and had been trying to get a case heard -- a warrant and moved in Lawrence District Court. He didn't have an attorney in Lawrence District Court. And there was a process for communications through the interstate compact for warden to warden communications to get somebody transported to a court and have a motion heard. So that particular client had been going through the warden in New Hampshire, trying to arrange to get to Lawrence for probably four years. He came in. He never got brought in to remove the warrant. As soon as his sentence was wrapped, they transported him to the district court. It wasn't a case that the district court wanted to continue to hold him on. But when he told me the story, I had to move to dismiss for speedy trial. And in that context, it was a motion to dismiss for violation of speedy trial rights via the interstate compact because the client had followed the procedures that he was supposed to follow. And Lawrence District Court never made the arrangements to bring them in. So he wasn't in custody for me at the time. And it wasn't an issue where we were trying to get up before the court at the time. But it was still a violation of a speedy trial right. It's actually quite a lengthy statute. It comes up also with that Rule 3036 exclusion times, which I'm not going to get into the details of that. But it comes up in a number of ways. One thing that's interesting about that, and I just realized this for the first time yesterday in all the years I've been doing this, is I was talking to a client in court, and we had just been on trial. And this was just yesterday. And he said, "Okay, so I'm glad we didn't do a bench trial because clearly, that was never going to work out." And we've done the jury trial. We're waiting for a verdict. And he said, "How does the speedy trial happen?" So he thought it was an actual type of trial. And then I thought, "Wow, is that why everybody -- all of my defendants for as long as I've been practicing keep saying, "I want a speedy trial." And maybe just in general, there's a misconception amongst them as a group as to what that actually is because this client has been in custody for about 10 months. He's never been in custody before. Everything he knows he's learning from being in custody. And he is under the concept that a speedy trial is a type of trial. So it's really interesting to realize that we throw around legal terminology. And it means something to us. And it probably doesn't mean the same thing to every attorney either. But it's one of those things that you want to talk to your clients about, maybe make sure that they realize a speedy trial is not actually a type of trial.

>> Okay. Thank you, Jan. I'm going to talk about the hypothetical. Hopefully, you have it. This hypothetical was based on a case that Jen tried. And I assisted her in not the actual trial but in the prep of the trial. And I'm talking about collaborative. So we've changed the name to Protect the Innocent. Okay, and we've changed some of the facts. But the facts are generally, what happened -- what occurred at the trial. So it's Commonwealth vs. Trent Reyes. And on October 9th, Trent was at a barber, at a bar rather, in Brockton, where he was having a few drinks playing pool with some friends. And while he was there, this guy named Alex, who Trent occasionally hung out with, showed up. Alex had been released from jail. He had served 18 months. Aand he was with his girlfriend, whose named Meagan, and a few other people. Trent had never met Meagan before. Meagan addressed Trent and said hi. And Trent said hi. And that was the substance in the extent of their conversation. So that happened on October 9th. The following day, October 10th, Trent receives a message on Facebook Messenger which reads, "Hey, it's Alex. Don't have a phone using my girlfriend's phone." Trent does not immediately see the message. And he doesn't reply. So Alex texts him again. It says, "Yo, where are you at? I need a toy ASAP. I'm near your crib." Trent replies, "Meet up at old spot at DW Field Park in 40." Trent lives about 15 minutes away from DW Field Park. He arrives there about an hour later. When he arrives, Alex is outside of his car smoking a joint, and Meagan is inside the car. Trent arrives in a dark-colored car with tinted windows. And two other occupants are also in the car. And so the car parks in his face behind Alex. Alex comes over to Trent. They walk to the rear of the car and talk for about 15 minutes. Meagan remains in the car the entire time, does not speak to Trent. Trent and Alex then talk again for about 15 minutes. And then he leaves. On October 12th, two days after that meet-up, the police receive a shots fired call and respond to a nightclub in Brockton. When they arrive, they are meant by several people standing outside of the club. One person is sweating profusely and is later identified as Rafael Santos, the alleged victim of an attempted shooting. An unidentified bystander says, "We were in the club having a good time when all of a sudden we have three shots. One shot, a pause, and then two shots. We see that that guy," pointing to Rafael, "ran into the club with a panicked look on his face and appeared to be looking for a place to hide. Then chaos breaks out. And everyone is trying to run for cover." The police took witness statements and retrieved three spent projectiles from the alleyway. These projectiles were too damaged to yield forensic results. No firearm was ever recovered. Police were able to obtain video footage provided with the consent of the club owner. The video footage shows the alleged suspect walking across the street to the club and entering through the front door. A dark-colored sedan with distinguishing rims is observed on the video driving by the vicinity of the club and the suspect. But the car does not stop and is not observed again on that camera angle. While on scene at the club, one of the detectives sees one of his confidential informants and speaks with him about the shooting. This information tells the detective that he knows -- I'm sorry. This informant tells the detective that he knows who was driving the car that Alex left in. But he doesn't want to get involved. The detective does not pursue this questioning at this time, nor does he include it in any report. When listening to the tapes provided in the discovery, Trent's attorney learns about this, because it is discussed with dispatch on the recorded channel. About 45 minutes later, the suspect and Rafael go out the back door of the club into a small alleyway. It appears that the two know each other because they are talking. Rafael appears to give the suspect a cigarette as they stand out back and continue talking. There are a few other people in the alleyway who observed the two together and provide statements to the police. The suspect then goes back into the club and leaves out the front door while Rafael stays outside. The suspect then comes around the alley from the street side and peeks into the alley a few times. He then goes into the alley and approaches Rafael and they exchange words. According to the witnesses outside, the suspect begins to walk away but then pulls out a gun, turns and points it at Rafael, shoots three times missing him. The suspect runs out the alleyway and is observed getting into a black or dark-colored car with distinguishing rims and speeds away. The police gather video footage from the house next door and the business across the street. And they essentially tell the same story. The police enhance the video footage and believe that Alex Watson, who is known to them as the suspect's shooter. On October 13th, around 01:30, two witnesses participate in a photo array at the police station and identify Alex as the shooter in the alley. Both of the interviews were recorded with consent. One of the witnesses spoke Spanish. And another officer interpreted for him, including during the photo array procedure, which was also video recording. The police issued a warrant for his arrest and put out a bolo for the dark college sedan that Alex is observed leaving in. October 13th, around 11:00 am, Meagan's phone begins blowing up. She sees posted on social media that Alex is wanted by the Brockton police. She convinces him to go and turn himself in and agrees to go with him. When they arrive, she and Alex are separated and interrogated. Alex is arrested. During interrogation, Meagan shows the detective her phone. They read the messages between Alex in Trent. Meagan tells the police that she was at DW Field Park on the 10th and that Trent was in a dark-colored car with tinted windows. The police have Meagan participate in a photo array, and she identifies Trent. Meagan interview. Meagan states that Alex was released from jail about six months ago. They know each other before he went into jail in dated on and off. While in jail, they became serious. And he moved in with her when he got out. Alex does not have a working phone. So he used her phone. She only knew Trent from Alex. About a week before the shooting. Alex and Trent met at DW Field Park. Alex came in a dark car. And two other people were in the car with him. But she doesn't know if Trent drove the car or was a passenger because remember, Trent parked behind Alex's car. And Meagan never got out. Alex and Trent were talking outside the car. But she heard Alex tell Trent that he needed a piece. And Trent said, "Let me know when." Alex texted Trent several times from her phone. A few times, she responded to Trent for Alex. On the night of the shooting, Alex called her from someone else's phone, asked her to call Trent and tell him he was at the club in Brockton. She called Trent, told Trent what he said. And Trent said okay. Alex called her again from the same phone and asked her to find out where Trent was because Alex had been waiting for Trent. Meagan texts Trent a few times, but he never responded. So the interview goes on. And I just have a few more paragraphs. Actually, the interview ends. During the interrogation, Meagan shows the detective her phone. They read the messages between Alex and Trent. Meagan tells the police that she was at DW Field Park on the 10th. Trent was in a dark-colored car. We already went through that. Meagan gave the police permission to perform a forensic extraction of her phone. When they did, which they did while she was at the station. They looked up the number that Alex called her from. And it belonged to someone else named Rubino, who is a known gang member. He drove a dark sedan with tinted windows. That was what they knew him to drive. Meagan admitted to knowing him through Alex and being friends with Rubino on social media. On the 14th, the police began looking for the dark-colored car that they believed Trent was in. They approached Trent whilst he's leaving a grocery store and two of his friends and asked if they can search the car. Trent asked why. And he asked them, "Do you have a warrant?" They said no. But convinced Trent to let them search. They searched the car, and they did not find anything. And they let Trent go. On October 18th, Trent was arrested, charged with assault with a dangerous weapon, unlicensed carrying of a firearm, and an unlicensed carrying of a loaded firearm. The police seized his cell phone, applied for a warrant to search his phone. The police later claimed that Trent had remotely initiated a wipe of his phone. And when they plugged it into the power, the wipe initiated. So the phone was not obviously powered. But when they plugged it in to power it up, the wipe began. The police may no further attempt to forensic ly search the phone. Alex pleaded guilty of all the charges. Eight months after his arrest, Trent went to trial in December of 2020. His motions for a required finding was denied for all counts. The trial resulted in a hung jury on all of the counts. So that's the hypothetical. And again, it is based on a case that Jen tried. So I'll turn it to Jen.

>> Okay. I didn't realize how long our hypothetical was. And I am going to do my best to keep reminding myself this is not a trial preparation seminar. It is strictly on writing motions. One of the reasons that we thought this might be a good hypothetical is because it is such a complicated set of facts in the sense that there's a lot of different moving pieces to it, a lot of different parts to it. And I don't know if any of you had the chance to read it beforehand or just in listening right now. Think to yourself, where does Trent factor in to this situation? Because he is transiently mentioned here and there. Obviously, he's our client. But he's not at the club. He does not know the girlfriend, Meagan, whose phone own is examined by the police. He obviously comes into play here and there. But someone's first inclination might be, why is he even charged? And I will tell you that it's very important for you to step back and think about the case before you just give your gut reaction and think, "Oh, they can't prove this." Okay. And I'm going to invite Katy and Alicia to participate in this along with me as we go. And before I start here, do we have any questions in the chat?

>> The no story starting in a bar in Brockton, ends well. So no, we do not have any questions. But we do have a comment.

>> Okay [chuckles]. Yeah. Unfortunately, that tends to be the case amongst most bars if they end up in a police report. But the one caveat, really, is in real life that this did not happen at a bar. It was just the middle of the day in an alley in a city. But we wanted to keep it a little bit interesting. So when you get a situation like this -- and granted, this is a very complicated set of facts. We tried to make the charges so that they could be either a district court or superior court case. This particular case was indicted. And it's, unfortunately, very similar in content of what we were dealing with. But the first thing that you're going to want to do is break it down to yourself and write out for yourself what are the facts that matter? Okay? There's different ways that you can do this. And I will tell you that each one of us writes differently, thinks differently, and has our own format. When you sit down to write a motion in court, it shouldn't be the first time that you've been writing stuff about your case. So spend some time with your facts, especially when you have a lot of facts. Write down, what stands out to you. Be creative in your process. We don't get to be creative most of the time. But you have to be creative when you're looking at these facts. One of the things that I like to do, if I can, is create what is a global affidavit that I can use for various things down the line. So I might cut out bits and pieces. But if I were going through this report, right from the start, I would create an affidavit of Trent, where he was, what he was doing. And I would also create another affidavit that may be written by myself -- I wouldn't say the defendant. But Trent was here on such and such a day. He went to the park to meet with Alex, he went to the park based on the phone call or the text that he received from Alex at such and such a time, so that you're breaking out your facts into bits and pieces. Once you have a handle on your facts, overall, a trick that an attorney taught me years ago, which is sometimes helpful, is he had a chart where -- and I don't have the chart. But I'll just put it on a piece of paper for you right now. He would do good facts, bad facts, good for him -- good for defending the case, but bad for the proving of the case. And think about it in those terms. So when you're doing these exercises in the beginning, this is really your brainstorming portion. You're not necessarily doing this for any particular motion. But you are doing it so that you start to live with the facts because this has a lot of information in there. And then the next most important thing that you're going to do before you start to plan your motions is look at what your client is charged with and what the Commonwealth has to prove. That is, when you're starting to move substantively into how are you going to defend this case, that is the nuts and bolts of it. Other stuff is somewhat ancillary because you need to know what evidence is coming in, what evidence you want to keep out, any evidence you might need to help disprove the case or support a fact that you want to put in. And all of that is going to stem from the charges. And I have been talking strictly to defense counsel. If we have any prosecutors out there, throw that in the chat because I don't mean to exclude prosecutors. But I don't know if any are participating in this webinar. And Alicia, if you see that --

>> One of the things, just to jump in, as you're brainstorming at the very beginning, look at the end in mind. So on every single -- you're thinking about what your theory of the case is, identifying your theory of the case. And so right away, when you get the charges, what I do is I go to the jury instructions. And I get the jury instructions because that's telling me what the Commonwealth has to prove. And it's helping me to start preparing for trial right at the beginning. So one of the things that you can get and it really helps in crafting your motions, is knowing what the Commonwealth has to prove. And if there's one element, as you know, that the Commonwealth cannot prove, you can start brainstorming and thinking of different types of motions and a plan to craft that motion so that your client is positioned in a very positive manner.

>> The other thing you want to do is think about from the perspective of the Commonwealth, or if you were the Commonwealth from the perspective of the defense, how they may approach the particular elements because sometimes, it's not always obvious or there may be information out there that can be obtained. For example, one of the motions, one of the discovery phase motions that I had suggested -- oh, here it is. Okay, it's right on top of these -- is the Rule 17. So, in this particular case, you heard that there was some cell phone evidence. And that exists in a number of ways. But for Meagan, if you are the Commonwealth, or even if you are the defendant in this case, can you find out who her cell phone carrier is? Can you find out who Trent's cell phone carrier is? And you're going to want to summons those records. Now, mind you, if you represent Trent and you can get his cell phone records without a Rule 17, then do that first. If you want to admit them at trial, you're going to have to Rule 17. But you can hopefully examine them. The other thing to keep in mind, though, is cell phones have a number of different ways in which they communicate with people these days. And a Rule 17 is not always going to cut it. And this case has evidence of a forensic cell phone extraction that was done. You're going to want to get an expert to examine the extraction that's done from the phone. And it's more complicated than one might think because there's different types of extractions that can be done. One of the issues that came up with this particular case is the forensic extraction that was done when Meagan, which was not her name in real life, but Meagan agreed to have her phone extracted. It was extracted in a certain manner. The issue then becomes, as the defendant, do you want to file a motion to exclude because the extraction wasn't a full and complete extraction? But then you have to think about do they still have the phone? Or do they still have access to the phone? If you file that motion to exclude, are you going to trigger them to do a different extraction? So you have to think about every move you make. Where does it fit into the elements of your case? Is it going to help? Or is it going to hurt? And it can be daunting, especially with a case such as this one. Does anybody have any questions now or comments?

>> There's no questions from the audience or comments. What I will say is, the motions that we gave to you, it's Commonwealth vs. Trent Reyes, and the first, some of the motions that you should have ready to go, and I have these motions prepared ahead of time, would be motions for funds. You want an investigator. In a case like this, you are definitely going to want to get an investigator to go -- there's so many moving parts, so many people. So you want to have funds, have a motion crafted ready for an investigator. And this motion can be a general motion where you can handwrite in the dollar amount. But as long as you have that prepared, that's something that you definitely want. And then I know Jen was talking about -- and after hearing the facts, where does Trent even fit into this whole cycle. So you may then want to do a motion for a bill of particulars, in terms of the date and time upon when the offense occurred, who, where it occurred, the manner in the means in which the Commonwealth alleges the offense occurred. So a bill of particulars and that's also in your packet is something that you want to immediately start filing.

>> I just want to emphasize that that may be especially important in cases where increasingly we see and it's -- there's some kind of cellphone communications here. But increasingly, we're seeing police surveillance over social media, right? And the bill of particulars may be critical if the police are saying in part that they observed the client doing something illegal over that social media surveillance versus whether the actual offense happened at the moment of arrest, right. So if it's a possessory offense, for example, are they alleging that the crime occurred at the moment of the surveillance versus at the moment of the arrest of the client was found with a gun on them, for example, because that will affect then how you set up a motion to suppress down the line, right? So again, thinking about these motions and sequence, you have to be able to know what's the particular moment where we're going to have to challenge that there was an unconstitutional search or seizure.

>> The other issue with the bill, or another reason why you'd want to do a bill of particulars, is that the bill of particulars wasn't done in this particular case. But there are a number of different ways that the Commonwealth may be alleging that Trent committed a crime. And so if it's not obvious to you, you're going to want to do a bill in particular so that you know what you're working with for trial and that the Commonwealth can be locked in. It became an issue in this case. And it was something that I wasn't originally involved. By the time I got involved, it wouldn't have been possible to do a bill of particulars. And it was one of those situations where I was thinking that ambiguity may actually help me at trial anyway. So I wasn't going to stress it. And it still may help when it goes up on appeal. Some of these charges were not guilty. But some of them were guilty. Alicia, can you read to me again what the charges are for Trent because I'm not sure if I'm going off of the final hypo that we created?

>> The charges that I have, and hopefully this is the final hypothetical also, it's assault with a dangerous weapon unlicensed, carrying a firearm, and unlicensed carrying of a loaded firearm. So I think we're going to go for five more minutes. And then we're going to take a break and come back. So let's go for five more minutes. We'll take a break for 15 minutes. I think it's 15 minutes. And then we'll resume. So Jen, go right ahead.

>> Time is flying by. So because we have such a fat-heavy hypo, what I'm going to do is not go into all of the slides in particular detail. But everyone can feel free to ask questions as we go. One of the first questions I want everybody to think of, and you can think about this while we're on break, is when did the unlicensed carrying of a firearm happen for Trent? And how is the Commonwealth going to prove it? Like what are the facts that are supporting that evidence? And it may not be obvious right in the beginning. But this is where the crafting comes into play in your motions because you have to take the time to craft the answer to those two questions just for yourself so that you can then decide what you're going to need in terms of discovery, what motions you might want to file to exclude certain evidence, any motions to suppress. Well, let me put this out there to Katy because she didn't actually work in this case. What do you think are some of the facts, Katy, that might actually help prove or that the Commonwealth are going to use to prove the unlicensed carrying a firearm? And we'll just say that the loaded component goes together with that.

>> Yeah. So I think we've got -- it's all a series of inferences based on a constructive possession theory, it seems to me, in part, right. And they're kind of stringing together the cellphone communications and the witness testimony. In particular, I think the words about "coming to get a toy" and "do you have a piece," right, that there are colloquial statements that were made that are about implying possession of a gun that are going to be critical for the Commonwealth case? But still is that there are sufficiency questions in there for me about if there's no gun recovered? Is that enough to suggest that that was a gun? In fact, that was fireable, and that there was actually a handoff that happened where that wasn't observed in the park. Right?

>> Right So it's very nuanced. What happens here is you have testimony. You have Meagan interviewing with the police. And what she tells them is she's in the park. And she's in Alex's car, and she doesn't get out. And then Trent comes. And he's in a dark-colored car. And she hears a conversation, but she doesn't see anything. And then it's not until later, when they have these text communications in between, that Alex, who is not with Trent at the club, but he's with other people is at the club, reaches out to Meagan. And then next thing you know, there's a dark-colored car that's observed somewhere at the club. And next thing Alex's shooting a gun. So the inference being that the dark-coloured car that Meagan saw at the park is now the dark-coloured car that Alex gets into and obtains the gun at. And if this is time for a break, we can talk about -- we'll pick up there when we come back. And anybody can throw questions in the chat during the --

>> Yeah. So why don't we take a break right now if you have any questions that you have or actually if you want to help brainstorm this particular hypothetical, then put some of your comments and or questions in the chat. We will resume at 04:20. So we're going to turn on mics and our cameras off. And then we'll come back after the break at 04:20.

>> And I will say I do encourage everybody to help the brainstorming because it's the crafting. That is the goal here. And participation in that is probably the most beneficial part of this seminar for you.

>> Welcome back, everyone. It's 04:20. And I hope that everyone is back. And before we begin this next and final portion, I just want to thank all of the participants who are actively engaging in this conversation. It helps it to be more interesting. And so I really appreciate everyone that is asking questions or giving comments. So during the break, I received two questions. The first one, I'm going to change the facts of the scenario and ask one of our panelists to answer the question. So someone asked a question, and I'll put it this way. In this case, the police get a search warrant. And in the search warrant, they mentioned that the person that they're looking for, in this case -- they get a search warrant. Let's say they get a search warrant for a car, to search the car. And in that search warrant, the police write that the person that they're looking for is transitioning from a male to a female in an attempt to suggest that the client is more likely to be involved in criminal activity because of this. So the question is what advice, if any, would we have as to how to incorporate this into a suppression motion? So the question really is how do you suppress that evidence that the person they're looking for is transitioning? How do you suppress that in a motion to suppress? So Katy, would you like to take this?

>> Yeah, so I read it. I basically wasn't sure, Alicia, that that was asking.

>> Oh, I'm sorry, Katy, can you turn your mic up or your volume up a little bit?

>> Can you hear me now?

>> We can hear you, but it's a little hollow.

>> Let me see if I can fix that.

>> While Katy is doing that --

>> Is this any better?

>> Oh, yeah. You're back. Go ahead.

>> Okay, sorry. Sometimes my computer craps out in the middle of a long webinar. So, apologies. So I was saying that I wasn't sure if the question was about how to suppress that information versus how to incorporate the fact that the police made that factual assertion into the defense of the client and into the motion to suppress. So how I'll answer it, how I read it, but that I can answer the way that you framed it to Alicia. But the way that I read it was to suggest that first of all, I think that that's a totally inappropriate fact to use as evidence of criminal behavior or criminal intent, right, that somebody's gender identity would be evidence of criminal proclivity is precisely what the equal protection clause has to say about a protected class. Right. And so I think this is an opportunity to file a motion to suppress both potentially on the basis of Article 14 on the Fourth Amendment, but also on the basis of selective enforcement claim, right? The police are coming out in their application for the warrant and saying, "We think -- this person is a criminal because of their gender identity.That is something that -- and we are pursuing our hunch about their criminal behavior because of that." Right? That's precisely the terrain for the Equal Protection Clause. And there's some recent precedent in Commonwealth versus Carter, which is a 2021 case, which is in a totally different context. But I think might have helpful citations and argumentation for supporting a selective enforcement claim like this. That was a case involving a number of issues. It was a first-degree murder post-conviction case. But among them were two different bases for peremptory strike jury challenges. And one of them was a juror who the defense was arguing was challenged on the basis of their sexual orientation. And so this was the first time that the SJC recognized that sexual orientation was a protected class under Articles 1 and 10 in the Mass declaration of rights in the context of jury and panel men. And in that case, I worked on a brief along with GLAAD and Black and Pink Massachusetts and a couple of other organizations that was raising up the issues of both a race-based jury strike and the sexual orientation-based jury strike that had detailed case law from around the country around both sexual orientation and gender identity as a protected class that might be helpful for writing up motion to suppress on the basis of selective enforcement based on that allegation that the police are making.

>> And just to further elaborate on that, I read it the same as Katy, in the sense that the police officers want to get a search warrant to search somewhere, they basically say in their affidavit that this person is transitioning. And therefore, we believe that that has something to do with their criminal activity. This is a great opportunity to take the words that they've used and use them against them. So what you're going to want to do is file a motion for Franks hearing, which is where you get to put the officer on the stand and question them about information that they either misrepresented or excluded in their affidavit for the search warrant. And so you're going to want to say that the application for the search warrant, the officer said, this, this, and that. This is clear bias, they are trying to take information that is not relevant based on their own bias and skew it towards probable cause, asking a Clerk Magistrate to issue a warrant. And then you're going to want to say that they have targeted this person, that it's a violation of their equal protection. You're going to want to highlight everything that Katy just said. But pick out the facts that are relevant to probable cause that the officer may have skewed because of this bias and be very specific. And then you get a chance to get the officer on the stand and make the officer testify about this. I mean, do what you can. But the writing of your affidavit is going to have to be very specific because you can't come at it with anger because you want to support the Franks hearing. So you have to take what they said and then identify it for the court as to why that has now inappropriately caused the issuance of the warrant.

>> Okay, thank you. So someone was asking for the site Commonwealth v. Carter. It's 488 Mass 191. And it's a 2021 case. And you are very welcome for the answers. The person said, "Thank you very, very much. This is very helpful." So you are very welcome. The second question, or the second series of questions I have, is related to the firearm. So since no firearm was recovered, how did the government prove there was a firearm since there was no ballistic evidence? Did the Commonwealth prove there was a firearm? How did the Commonwealth prove there was a firearm that was capable of discharging and a spent casing? And then, finally, did the government bring in expert witnesses? And did they also use the witness statements about shots being heard and witnesses seeing and gun? So with these series of questions, what I'd like to do is to ask what types of motions you would possibly file in order to come to the answers to some of those questions. And then after we talk about what types of motions in the maybe brainstorm, Jen, then you can tell the participant the answer to those questions. So first, I would -- go ahead. Jen, I'll let you go.

>> No, you go.

>> Okay, so in terms of since there's no firearm was recovered, how did the government prove there was a firearm? Actually, with all of these questions, I would start, again, with the bill of particulars, filed a bill of particulars so that you're taking the Commonwealth to task to say, "You are charging my client with discharging a firearm, a loaded firearm or carrying a loaded firearm and carrying a firearm. There is no gun. So I would like to know the answers to some of these questions via a bill of particulars." So that is one place where I would start.

>> One of the things that is important here, also -- and this is why I said when you get such a complicated fact pattern, deploy your jury instructions. So the very first thing before you even consider which motions you're going to file, such as the bill of particulars, is write your motion for required finding. Because when you start to write your motion for required finding, you are now going to address the elements. And what happens here, you're going to realize that, well, how do they even connect Alex to -- I mean, Trent to the event? They have to go forward on a joint venture theory. And that is another part of what you're going to address in your motion for required finding. So you've now added another set of jury instructions to your pile that you already have. So you have your joint venture jury instruction, you have your firearm jury instructions, and then when you get to the element, well, how do they prove a working firearm? Well, they found shell casings. So you'll get to all of these steps by doing that process. And then Alicia's point comes into play. Okay, fine. So now we know that there was a working firearm on scene.But how do we put it with Trent? Like, how are they connecting it back to him? And then that's where you're going to come in and do your bill of particulars. But start with your required finding because that's when you're going to, and for your own purposes, start to ferret out the facts that are relevant here.

>> Okay, I have no more questions. So let's continue. We have about 30 minutes left. So let's continue with the fact pattern. Perhaps just talk about some of the other motions we would possibly file.

>> Okay, because we don't have a ton of time, and we have a very large fact pattern, one of the -- if it's all right with you two, I think I would like to just pull out one of the sets of facts that are in there and discuss it. Okay? So I'll put this question out to both Alicia and Katy because I can hear their responses. But if anybody has an answer that they want to put into the chat, Alicia will let us know. What do you think we should do with the fact that the police talked to a witness on scene who turns out to be an informant? That's not mentioned in the police report, but we learn it later through listening to the turrets.

>> So what I would do is definitely request -- do a motion for the identification of the confidential informant. Because even though they don't think it's relevant, we don't know if it's relevant or not. They talked to this person. And this person could have some exculpatory information that would help the case that could possibly end the case right there. So I would definitely do a motion for the identification of the confidential informant.

>> All right. Thank you. Any thoughts on that?

>> Yeah, yeah. I think I have two of the --

>> Your sound again.

>> Let's try like this. Is this any better?

>> No, no. No.

>> How about now?

>> Yeah, okay. I think it sounds better.

>> Okay. Sorry about that. So, one thing I was going to say is that I think the question of whether that's going to be allowed is a separate question. I think I would also probably file that motion. But I don't know that it would be allowed. But then it also may depend on like when in the case you file it, right. So if that is going to be relevant to -- I mean, we haven't talked about what other substantive motions might be happening here. But, like, is that potentially relevant to the possibility of a motion to suppress versus the possibility of trial right? Then that may change your strategic analysis of whether and when to file that motion. The other thing that I will just forecast is that there are two cases up at the SJC right now that have been paired for argument. They haven't been set for argument yet. But that are both about disclosures of a confidential informant or of the underlying cases in which an informant has participated the facts kind of surrounding their history as a CI. So the court may be reconsidering the norms around disclosure of a CI versus when a case gets dismissed for failing to disclose the CI, those kinds of sanctions and remedies basically, just a practice tip, that unsettled area of law.

>> Yeah, oh --

>> One of our participants is helping us. They suggested a motion for promises made by the Commonwealth to the CIA for information.

>> Right. So that often is something that you're going to want to do. But in this particular scenario, I think it's important that we sort of step back and first, put it into context. We get this police report. And I will say, just for full disclosure, this actually was not part of the case, but I put it in there so that we could go through the process of where you can get creative with the motions. So we have this police report, where they talk to a number of witnesses. And they're on scene. They get a number of statements. And they summarize in the report what people said. What they don't do in the report is attribute those statements to somebody by name. Or they're not even necessarily specific as to who said what or if it was all one person. So you're sitting with this case, and you go through. And you start to get discovery. And a lot of times we get discovery piece now. So let's say you've had some discovery come in. And one of the things that you would have gotten would have been the 911, the CAD, and maybe the turrets. And you might have even gotten those for the 58A. Well, then you're listening. And you know, probably for the 58A, you're not paying close attention to everything that goes through the turret. But you listen again. And you just happen to hear this random reference where one cop says to another, "Oh, yeah. It just so happened, one of my C eyes was here, and he told me blah, blah, blah, blah, blah." And now you're like, "Well, is that reported?" Well, you don't know if it's even reported because you have all of these statements in your report that aren't attributed to anybody. So step one is you are going to want to file a motion for specific witness names, the statements that are attributed to those witnesses, and which officers spoke with those people and got that information so that you now can have a clearer understanding of who said what. Now they're going to fight you on this left, right and center. And you may or may not get it. It almost doesn't matter. But what you're trying to do is get before the court that not so much that there's a CI in the case because I think we can all agree it's not a true use of a CI, but there's information out there that's not disclosed in the case. Right. So now, after you fight tooth and nail to get your witness statements, and you're not getting an exact answer as to who said what and who that person is, what the date of birth is, so that you're being prevented from investigating the case appropriately, you now file a motion for disclosure of a CI. And then the Commonwealth is going to rant and rave and throw a fit and say, "There's no CI ." And you're going to say, "Well, actually, there is because on the turret, there is a reference. I've asked the Commonwealth to provide this information which they have failed to do. So now I'm left with a group of statements. I don't know who said what. I do know that officers spoke to one of their CIs. I don't know if they were acting as a CI in this case or not because nobody has told me anything. And so you're going to, step by step, just get issues before the court because now maybe you have a motion to dismiss that you can maybe file for failure to disclose multiple statements, multiple witnesses, exculpatory information. So you want to think about these angles. And think about how are you going to write them so that you can really be creative in the motions that you draft to step into place. It's like you're playing a chess game, and you're planning it out in advance. And you can do that by motion. But you have to take the time to think about what you actually have. In a report like this, you have a lot of information, and you're going to want to break it down like that. So that's why I put that in there so that you can see what may appear to be almost not even relevant or something that you can do anything with. When you really start to write things out, you could say, "Well, yeah, I'm missing some information here. And then how are you going to get it?"

>> Okay. Do you want to talk about the motion to dismiss? So can Trent file -- this is a question for all of us. Can Trent file a motion to dismiss? Should even file one? And if he does decide to file, what facts will most likely support the win? So let's talk a little bit about can Trent even file a motion to dismiss?

>> Oh, this is a motion in our slides, that somebody asked the question. Okay. I would say that in a situation like this, you're going to want to file a motion to dismiss because there is not a lot of information that's connecting Trent. So you have to at least file it to preserve the issue. In this particular case, with prior counsel, my client did file a motion to dismiss. It was denied because the standard on a motion to dismiss as probable cause. It wasn't filed for any other types of issues. It was just filed for probable cause issues. And it didn't survive. But it is at least on record. And there's not a lot that connects Trent to this situation. It's a lot of inference. And it does rely heavily on testimony from Meagan and communications via cell phone. So even though it is likely to be denied, we get used to that. You're going to want to file one.

>> The cell phone -- there's this cell phone or there are actually two cell phones. But let's talk about Trent's cell phone. Are there any motions that anyone can think of or is there a motion to suppress the cell phone, switching the phone?

>> Katy, did you have a chance to read the fact pattern? I'd be interested to see, like, if off the top of your head you have thoughts on --

>> I read it and I [inaudible]. You still can't hear me, Alicia?

>> Now we can.

>> I'm so sorry, everyone. Yeah, I mean, I think there are a couple of questions about the legitimacy of the search of the phone. Right? So when we're talking about his phone, they have to have -- basically, there are things that make it complicated, right, in that it was being wiped at the time they plugged it in. So in some ways, if you want a motion to suppress in this case, that's not really the most fruitful avenue to pursue because that really wasn't where the evidence was stored that was most problematic for him. Right? The statements that are or the information gleaned from the cell phone that is most persuasive here is what's on Meagan's phone, it seems to be, as opposed to what's on Trent's phone.

>> Except -- if I could just chime in.

>> Yeah, of course.

>> -- in here. But they use the fact that his phone was being wiped as a consciousness of guilt. In real life, he was actually charged with tampering with evidence. But the wipe itself is something that you're going to want to keep out. And the only way you can keep it out is through a motion to suppress because even if he's not charged with it, the fact that he was doing it is going to be used against him.

>> That's right.

>> So --

>> And I think he does --

>> -- one of those ambiguous type things.

>> Absolutely. Right. And so I think then there are a couple of potential ways to try to construe that and fight back against it. So one is just on outside of that context. I mean, I think increasingly, we're seeing courts being willing to push back on certain behavior that might be seen by the police as incriminating as being not necessarily related to consciousness of guilt, right? So we have specific examples from Commonwealth versus Warren and Commonwealth versus Evelyn have in the reasonable suspicion context, things like being nervous or evasive or running away from the police, not any longer being definitively evidence of consciousness of guilt, when instead it could be a response to racial profiling, right. And here, where you've got a fact pattern, somebody who's sort of caught up in a dragnet, right? There's a way to tell this from the defendant's perspective. He was not the person involved in the shooting. He was not seen there by any of the witnesses. He was not identified as being on the scene. They are making a series of inferential leaps at the particular dark car is the same dark car that he was seen in earlier. His phone is communicating only with the girlfriend's phone. Like there are all these attenuated links in the chain that you have to connect to each of them in order to be able to get anywhere towards probable cause, right? So that if somebody is experiencing that kind of police dragnet, they might be really worried about what's on their boat that has nothing to do with actually evidence of their own knowledge of guilt or participation in a criminal offense. That's separate and apart from the motion question, but I think just going back to our thinking about how do we tell the story of our client's lives? And how do we tell -- how do we try to represent things from their perspective? I think that's part of the storytelling and a motion like that. Right? It's that you want to be able to lay out with precision all of the links in the chain that have to be there for the cops to be able to sustain that inference that they're trying to have the court make automatically and try to make it be that there are each of these steps and kind of iterated in a way that then makes it seem more attenuated, which it is. Yeah, I think the question of then how would you go about writing the motion to suppress on the basis of the wipe? Will, you remind me how they obtained the phone from him?

>> It's just upon arrest. And they actually -- they ended up getting a search warrant, which became an issue in and of itself. But I did, in fact -- this is the situation where I filed a motion in limine to exclude cell phone evidence because a motion to suppress hadn't been done during the pre-trial phase of the case. And yet here I was having to deal with this wipe issue at trial. And I was trying to get that information out. So I tried to creatively write a motion in limine. And when I filed it, the judge said, "Well, this really reads like a motion to suppress." And I mean, to some extent, that's what you have to do because I wanted it to be a motion to suppress it. So I said, "Well, quite frankly, Your Honor, that motion to suppress should have been done in this case. And it wasn't. But had I had the opportunity, I would have done one. That doesn't mean that my client's rights should be negated. So here you are. You have my motion in limine. And what happened was they stepped back and allowed me to do a motion to suppress, which I lost. But at least I was able to do it. And one of the issues became, before they even get to find the wipe, why do they have probable cause to search this phone? Like what were they looking for? What do they even think that they're going to find on this phone that, first of all they haven't found on Meagan's file, right?

>> So cumulative evidence, right? The only evidence that they have of any particular crime or any connection to this at all is via Meagan's phone. So in theory, they have all of that information. And there's no evidence to support that he's involved at all in any other aspect or any other crime. So they have to have probable cause to believe that he's either committing a crime or has committed a crime. And without the information on Meagan's phone, they don't get there at all. But then they already have that information on Meagan's phone. Not to mention, then there's the passage of time issue. So what is the nexus 10 days goes by --

>> That's right.

>> And in the hypothetical, how many days but in life, it was 10 days, why is there reason to believe that there's going to be something for them to find on the phone at all? Coupled with the amount of information that is on somebody's phone, why did the police have this blanket intrusive right to get into somebody's phone? And there is a lot of recent case law on this issue. Unfortunately, it wasn't enough to sway a judge in my case. But the reality is you have to file these and make the arguments. And that is really where you have to sort of isolate each of the issues because, as I said before, when you're looking at the elements, what do they need to prove? Well, in theory, there's nothing about this phone, that helps the Commonwealth case, necessarily. But that doesn't mean you don't do the motion. So even after you have your global picture, you still have to look at your substantive legal issues and still do the motions that matter to exclude what information you can exclude.

>> All right. Well, thank you, ladies, so much. The time has wound down to we have eight minutes left. And in those eight minutes, I do have one other question. But before I get to that question, I'm just going to encourage everyone to look at the motions that we provided to you. And I think we provided a lot of motions -- sample motions that you could use as your boilerplate and then build off of that, as we talked about earlier. And, hopefully, our conversation, our discussion about how to write a motion, and then using this hypothetical has helped you to understand that you do need a foundation to build or craft a killer motion. And then with cases like this, this is a complex case. But some of the motions that you can think outside of the box in filing. One of the motions that we gave you that is a motion that many people don't file is the motion to amend the state. And if you look at that motion, it has pictures in it. And people may not -- have never thought of adding pictures to your motion. But that's a motion that you should look at and use it not just for stay but think about motions, you putting pictures in your motions of photos for other reasons as well. And then there is a discovery motion. One is the Commonwealth versus Long. It is a very hot topic, hot issue, a hot case at this time. So there is a discovery motion that's related to Long that you can again, read and make it your own for your particular case. And in that motion, there are also photos that you could use. So we've given you a variety of different motions that you could use. And post-trial, you can read for yourself. Keep an eye on your clients carry consider a motion to revise and revoke which we talked about. Motion for return of property, address these issues prior to moving on to motion to withdraw and appoint appellate counsel if you lose the trial. And do not wait to file a notice of appeal. And that's extremely important. File a motion for funds for transcription, because you do need to get the trial transcribed for the appellate attorney, or at least is that something that you probably would need to do. So the last question that I'll pose, and if whoever wants to answer they can answer. Did the Commonwealth -- well, Jen, can you answer this real quickly? And then in the last couple of minutes?

>> Okay.

>> I just want you just to wrap up and give any closing comments. So did the Commonwealth make any attempt to get the info that was on Trent's phone by asking for the information he kept on the iCloud?

>> Yes, they did serve Apple with a subpoena from the grand jury. And the only thing that they received was vague records but no actual content, it didn't look like there was really anything contained in the iCloud itself. One caveat is that in this particular case, all of the messages exchanged back and forth were via Facebook Messenger. They did not ever try to get those messages from Facebook. And there was questions regarding that when we had the cell phone expert testifying for the Commonwealth. I didn't end up calling my own cell phone expert. I did use one. But I didn't call him. But we did get into some of those third party app issues in the case.

>> Thank you. Do you want to say something? We only have three minutes left. So is there anything that either one of you want to say in closing before we wrap it up? And thank all of you so much for attending this webinar. And we appreciate so much your participation. It really helped a lot. Anything, Jen, that you'd like to wrap up and Katy?

>> I would just say, I mean, I hope that this was helpful. It's hard to talk about what you're going to write about. But honestly, feel free to reach out to any of us if you have further questions. I mean, even though we've been here for three hours, there's still a lot that we could talk about. But the most important thing is just keep developing your writing and your analysis of facts, and including that and submitting in motions.

>> Yeah, and the only other thing I would add is that as we've all emphasized here, but as is also clear in the motion bank that we have supplied as additional materials. You know, working together with other attorneys is really the best way I think I sharpen my practice is by talking to people about issues and diving into the facts together and comparing similar cases and looking for patterns and cases. And so some of those motions are ones that colleagues have written. And we've tried to leave their names on that so that you could see whose work product it was. And I just want to note that and thank them. And onto Alicia's point about the photos embedded in motions, I think part of that is also about how you can do your storytelling, right. So sometimes it's about being very precise in how you lay out the facts. And sometimes it's going to be much more effective and evocative to include just a photograph of a sale from body camera, for example, which is what's included in John Warren's Long discovery motion in the case that we supply where you see a police officer with his knee on the neck of the black client, right? That that is telling you the relevance of an equal protection claim in that case more strongly than anybody that he could potentially. And so being creative and strategic, and getting into the emotional impact on your clients too, and trying to put that right into the motions themselves, I think is really crucial.

>> Thank you all. We have run out of time. Again, thank you, Katy, so much for participating. Thank you, Jen, for participating. And thank you, all of you in the audience for attending this CLE. Reach out to us. You have our contact information. And have a very good evening.

>> Thank you.

>> Thank you, and thank you Alicia.
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