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>> Well, good afternoon, everyone. I'd like to welcome all of you to today's seminar, negotiating, substantiating and codifying alimony agreements. My name is Bruce Richard. I'm a program attorney here at MCLE. I'd like to thank our faculty panelists, all of whom are volunteers, for their time and commitment to this program. You'll be receiving an email with a link to an evaluation form for the program, we encourage you to take a few moments to complete it. I want to remind you about MCLE's subscription product, the online pass, which offers everything MCLE has online, hundreds of live and on demand webcasts, our entire book collection all for one low annual fee with unlimited 24/7 access on numerous electronic devices. Subscribe today in MCLE, we'll deduct the cost for today's program from your first year subscription. We encourage you to share what you learned here today's program via Twitter, tweet us at MCLE New England. You can also interact with us on Facebook, YouTube and LinkedIn. We encourage attendees to ask questions all throughout today's program. It's now my distinct pleasure to introduce the chair for today's program. Julie Murphy is a partner at Rico, Murphy, Diamond and Bean LLP. Her practice focuses on family law. Ms. Murphy is certified as a mediator and parent coordinator. She's also a trained art attorney and is often appointed for art cases in the Norfolk Probate Court. Ms. Murphy is a member of the Mass Bar Association, the Massachusetts Council on Family Mediation, Association of Family and Conciliation Court, and the Massachusetts Association of Guardian ad Litem. And with that, Julie, I'm going to turn the program over to you.

>> Thank you very much, Bruce. So I have the distinct honor of introducing my panel. I'm going to start with the honorable Mary Rudolph Black, who has been practicing law since 1986. She was appointed as an associate justice of the Probate and Family Court in April of 2017. She Has sat in Wistar, Middlesex, and is currently sitting in Essex County. Prior to that, she had served as a guardian ad litem and guardian ad litem next friend in the probate and family court, district court, juvenile court, and housing court, and a variety of areas, including investigations regarding custody, parenting schedules, modifications, termination of parental rights, adoption issues, residential relocations, de facto parenting, various medical issues, including end of life and advanced directive determinations, elder protective issues, suitability of fiduciary appointments, evaluation of privilege issues, and services educational surrogate parent for children in state custody. She had also been appointed as guardian and conservator for incapacitated individuals. Her practice included domestic relations litigation as well as probate litigation. She also served as a conciliator for the Essex County Bar Association. She received her BA in government from Colby College and her JD from New England School of Law. Judge Black is a member of the Gloucester Essex County and Massachusetts Bar Associations. Welcome Judge Black. I also have here Jennifer Roman, who is a partner at Tracy Roman and Ramos, P.C. and Wellesley Hills, where she specializes in all matters of domestic relations. Her practice includes all aspects of family law, including divorce, complex asset division, custody disputes, prenuptial and postnuptial agreements, restraining orders, litigation consulting, and domestic partnership agreements. Ms. Roman is a family law litigator as well as a certified family law mediator conciliator. Ms. Roman is a fellow of the American Academy of Matrimonial Lawyers and a member of the Massachusetts Council on Family Mediation. She frequently serves as a special master for the court, she's also an on camera legal analyst for WBZ CBS Boston, where she provides in depth legal commentary on cases of national and local interest. Welcome, Jennifer. And last but not least, I have here Robert Withrow III, who's a partner at Mulhall Withrow, PLLC. His practice is focused on family law and probate litigation. Mr. Withrow has worked on cases in all of the firm's practice areas focusing on litigation. His practice encompasses a broad range of family law matters, including alimony, child support, custody, modification, contempt actions, paternity, restraining orders, grandparent visitation, prenuptial agreement, postnuptial agreements, and adoptions. He's a graduate of Boston College in New England School of Law, and is also spoken as a panel member on Marital Trust Formulas and Portability at the Third Annual Probate Law Conference, Massachusetts Bar Association. Welcome Rob. Welcome, everybody. Thank you all very much for being here. And before we get started today, we wanted to get a sense, because we can't see any of you, so we can't ask for a show of hands, of what your level of experiences. So I want to ask everybody who has been practicing for zero to five years to put a one in the comment question so I can see how many people we have that have been practicing less than five years. We will just wait a second for it to come in.

>> You know, there's that delay.

>> There is. And if you've been practicing, while we're waiting that, for five to 10 years, can you put a two in the comment section? And if it's been over 10 years, can you put a three? So far we have one response. All right. What I'm going to do while I'm waiting for these to come in, so we don't all just sit here, is actually get started. So we're going to get started today with Jennifer Roman.

>> Thank you. So I'm going to start today's discussion on the Cavanagh case, which if you haven't read yet, you need to read and you need to read it a couple of times, because it's about 60 pages long and it covers a lot of different topics that are relevant in family law cases, not just what happens with an alimony modification. So, I can't stress enough the importance of reading this case. Certainly, it's been a hot topic among the bar. So, if you haven't read it, read it. If you have read it, but maybe once or twice, maybe you should think about reading it again. So the Cavanagh case is an SJC decision, it came out in August of this year. It started in the lower court's cross modifications by the former husband and the former wife on child support, and then mother's modification seeking a modification for alimony. She was actually seeking an award of alimony for the first time. At the time of the divorce agreement was a merged divorce agreement and the alimony provision the parties expressly agreed to waive past and present alimony, but then expressly reserved their rights to have future alimony looked at. The basic facts of this case, parties were married a long time, they were married just about 21 years at the time of their divorce. They had three children. At the time of the modification trial, one of the children was emancipated, one was a cadet at West Point, which is not relevant for our purposes, but it's something that the court talks about, which is sort of an interesting discussion about whether or not he's emancipated, and then they had one child who was under the age of 18 and was attending a private preparatory school. The father was working as a physician's assistants during the marriage as well as at the time of the modification trial. During the marriage, he took on a second job to help him pay for the children's private preparatory educational expenses. Throughout the majority of the marriage, the mother was a stay at home mom to their three children. And shortly before their divorce judgment entered, she returned to work, working as a teacher in a Catholic school. She was continuing to work as a teacher in the Catholic school at the time of the modification trial, and there was testimony that she would have liked to switch over to the public sector and work as a public school teacher where she thought she could make more money, but she didn't have the credentials to do so. At the time of their divorce, again, the parties had agreed that the father would pay child support in the amount of $800 a week, which was acknowledged to be an upward deviation at the time. And father also agreed to pay up to $20,000 for the two older children to attend a preparatory school, so $20,000 per each child. All three children attended a private Catholic school, and the older two children, as I noted, attended that private preparatory school. For the older child, that's grades 9 through 12, and for the middle child, that's grades 7 through 12. The court noted that the parties lived a comfortable middle class lifestyle during the marriage and they talk about some of the factors that helped them determine that, which I'm just going to skip over for purposes of our discussion here. Oh, in this case is in your materials to use if you want to look at it, you can do so. The parties agreed in their separation agreement that father's income from his second job, it was a per diem job that he was working, would not be used to calculate either future child support or future alimony because of his obligations at the time to contribute to the children's educational expenses. And as I noted earlier, this agreement merged with the judgment of divorce. At the time of the modification, the father was the head physician's assistants at an orthopedic surgical practice and was earning $4,388 a week, and then he also had income from his per diem position. And in addition, he had other sources of income, which were not regular, but did have them from working as a medic at an outdoor adventure program and some other sort of one off assignments he would do. And so while father was making $4,388 a week, mother was earning $719 per week from her position as a teacher. The trial judge ruled in relevant part that the father was not obligated to contribute to their youngest child's preparatory school costs, but the party's older two children were emancipated for purposes of child support, and that the father should pay child support in the amount of $650 per week, which again, was a decrease from the 800 a week he had been paying, and that would just be for one child. He was entitled to receive some retroactive relief to the time when their oldest son graduated college, that the father was not obligated to pay alimony to the mother, and each party was responsible for their own legal fees. Now, both parties appealed this judgment. And as I said, there's a lot of different factors and a lot of different issues raised in this case, but we're going to focus on the alimony and the impact of this case on modifications of alimony agreements going forward. The primary issue for the court to answer was whether or not you could have a concurrent child support order with an alimony order. And in this case, in Cavanagh, what the trial judge did was the charges first calculated the appropriate amount of child support pursuant to the child support guidelines, again, based upon one child. The judge then determined that no alimony could be awarded to the mother for the sole reason that the judge had considered all of the father's gross income in setting the child support order. So when setting the child support order, the trial court took that full 4,000 and change, and put that into the guidelines. On appeal, the father argued that the alimony was not available to mother, since he was already paying child support, and he also argued that alimony was based upon me, and the mother did not have a need so long as she was receiving child support. And you can imagine the mother argued something different. The mother argued that the Alimony Reform Act, specifically Section 53C as in cat could not be interpreted according to its plain language, when such an interpretation would conflict with other provisions of the Alimony Reform Act, specifically Sections 53A and 53G. Now, 53C, the provision that she says cannot be interpreted by plain language, states that you cannot use, you know, the same income that you're running for child support that you then use for alimony. And so she's hanging our hat on that saying, well, that's not consistent with the other provisions of the Alimony Reform Act, which make it, you know, which suggests that you can have a concurrent alimony and a child support order at the same time. So I'm going to talk to you a little bit more about that later, you know, about the nuances there and what these all means. But the determination as to whether, you know, what form an award of alimony is generally reviewed for an abuse of discretion standard, and questions of statutory interpretation, which were some of the questions mother were raising, they're reviewed de novo, which means they're reviewed as if it's the first time. In this discussion, the court briefly discussed the history of alimony, or more modern history of alimony, I should say, and also the Alimony Reform Act. And it identified how the Alimony Reform Act sort of defined alimony more specifically for us and it gave us four buckets of different types of alimony that can be awarded. And in this case, the bucket of alimony we were looking at was a general term alimony award. And you want to keep that in mind as you're approaching this, because this case it's not going to apply to a reimbursement alimony case, it may not even apply to a rehabilitative alimony case, it's really applying to these general term alimony orders that may issue. And when the court is looking to make an alimony award, whether it's the first time or it's on a modification, the court must consider and weigh all of the relevant factors under Chapter 208, Section 53A. And it notes that the statute says, where the supporting spouse has the ability to pay, the recipient spouses need for support is generally, right, generally, the amount needed to allow the spouse to maintain the lifestyle that he or she enjoyed prior to the termination of the marriage. So again, although we're in the present, we're looking retroactively to say, what was the lifestyle that the parties had, and does the resist the person who's seeking alimony, the recipient, have a need to be able to maintain that lifestyle? And the court noted in footnote six of this opinion that a recipients need is not defined as an amount required to maintain a former spouse at a subsistence level based upon current reported expenses. So this could go either way, you could have a client who now has less expenses than they did at the time of the divorce, they probably say, because they can't afford to do things that they used to be able to do, we don't have room for discretionary expenses, or you might have somebody who has more expenses now following the divorce, I can think of a really basic example of somebody now having a pet like a dog that's really sick. I know I have a client, his dog expenses are over $300 a week, between the dog walking the medications and the prescription food that they need for this animal. And so, that's sort of a basic one but, you know, you have to be looking to not what the present is, but what the lifestyle was at the time of the marriage. And we probably all know the adage, right, that ups and good reason and a long-term marriage, there's no justification for the lifestyle of one spouse to go up and the other spouse to go down. So, this is sort of all the backdrop here, right? We've got these parties that the court determined, we're sort of this upper middle class family, they had some children in Catholic school, they had some children attending preparatory school. So I know that the court made a comment about how they lived their lives, they didn't take fancy vacations, they often went camping, they drove their cars basically until they were not able to drive them anymore. So really, sort of focus their energies on investing in their children's education as opposed to doing other things. And so the court then starts to do this analysis, right, looking at the mother's claims first of, is there an inconsistency here? Does the Alimony Reform Act allow for concurrent alimony and child support orders? And if so, how do we reach those orders? So the court looked to the construction of Section 53C, and this section specifically says, when issuing an order for alimony, Section 53 instructs, the court shall exclude from its income calculation, gross income, which the court has already considered for setting a child support order. Now, that's what dad's hanging his hat on. And the court agreed with the mother here that a plain language interpretation of Section 53C whereby would make it that alimony is nearly prohibited when there's already been a child support awarded. And they agree that that's untenable reading of the statute, and that interpreting it in that way would conflict with the other provisions of the Alimony Reform Act, which indicate a clear legislative intent to require effect specific consideration of the party circumstances when determining whether and how to award alimony and to permit concurrent awards of alimony and child support, and that's under Section 53G where it says you can have those concurrent orders. Section 53G of the Alimony Reform Act expressly contemplates an order of alimony concurrent with or subsequent to the child support order. In Section 53A sets forth the specific factors that the judge must consider when determining whether or not alimony is awarded, and if so, in what form, again, which bucket is it falling into? The SJC noted in Cavanagh that it makes little sense to tie the availability of alimony to the provision of child support, because child support and alimony serve two distinct purposes. According to the court, the two stand on a different footing. And if you think of that, it makes sense, child support meant to meet the needs of the children, alimony is meant to meet the needs of the former spouse. And public policy says the parties cannot bargain away the rights of their child or their children, but you can bargain away your right to alimony, and that could be in something like an alimony buyout provision, or where you're waiving past, present and future alimony. So the SJC concluded that the trial judge had in fact abused her discretion when she denied the mother alimony on the sole basis that 53C prevents the use of the payer's income to calculate alimony because the trial judge did not do the specific fact analysis of the family circumstances, which is required under Section 53A of the Alimony Reform Act. So the court then, this is sort of like the key piece of this case for alimony modification purposes, and even setting initial alimony orders, the court outlines a three step process that the trial court needs to follow when presented with competing, you know, competing claims for alimony and child support. And so the court says that before a judge may properly exercise her discretion to decide whether and in what format an amount to award alimony, the judge must do the following three things and in this lawyer. First, the court needs to calculate alimony taking into consideration the statutory factors enumerated in Section53, and the principle that with the exception of reimbursement alimony, the amount of alimony should be determined with reference to the recipients need for support to allow the spouse to maintain the lifestyle and joy prior to the termination of the party's marriage, then calculate child support using the party's post alimony income, so that's step 1. Step 2 is to calculate the child support first, then you calculate alimony considering to the extent possible the statutory factors, once again, enumerated in Section 53A. And the court acknowledged that in the majority of cases, the calculation of child support first will preclude any alimony being calculated. And that's because our child support guidelines now look up to the first $400,000 of combined income of the party. So if you're using all of that income to determine child support and you come up with a child support for, let's say, $1,000 a week, well, that's probably not going to leave a whole lot left for the payor to be able to meet an alimony obligation. And that $1,000 a week, although it's for the benefit of the children, certainly benefits the spouse or the primary custody of the parent or the parent who has shared custody, because they're going to be able to use that income to help maintain their lifestyle as well as its derivative of the children. The third thing the court needs to do assuming that number two doesn't knock them out, that the calculation to child's support doesn't knock this out of being an alimony case. The third thing the court needs to do is compare the base award and tax consequences of the order that would result from the calculations in step 1, that's when you calculated alimony first and then calculate a child support post alimony and cons. The judge should then determine which order would be the most equitable for the family before the court, considering the mandatory statutory factors set forth in Chapter 208, Section 53A and the public policy that the children be supported as completely as possible by their parent's resources pursuant to Chapter 208, 28. When the judge chooses to issue an order pursuant to the calculations in step 2, when you calculate child support first, or otherwise, order wise issues an order that does not include an award of alimony, the judge must articulate why such an order is warranted in light of the statutory factors in Section 52A. So now you might be asking yourself, OK, we now have this protocol, we've got this three step process that will help the judge understand, but how does the judge do this? How does the judge get this information? What obligations do I have as a practitioner to be vetting these issues, or how do I present these issues to the court? And among people I've been talking to, and I welcome the panel to jump into, if you're really going to be either, well, I rely on a CPA to do these calculations, a lot of people have family law software that allows them to do these sort of tax consequences things, I just find it's just more cost effective for me to have a third party do it, quite honestly, because I don't want to screw it up. And really, you know, be presenting the judge with this information, this is what it would mean if you had an alimony and a child support order, this is how the numbers would break down, this is what the after tax dollars would look like for this family. And really, what the child support sort of wondering too, OK, is the recipient now going to end up with a higher after tax dollar than the payor because of the tax consequences, you know, child being completely tax neutral, alimony only being taxable in tax deductible in Massachusetts. So, that's the kind of thing, you know, those are the kind of things the judge is looking for now, is what does it mean to me if I do an alimony award? What does it mean if I do child support? How does this look different? Does it look different? Maybe it doesn't in your particular fifth case, but you, the practitioner, I think you need to be armed with that, because now the burden is on the judge to make those findings and to say that I'm doing child support because it means that the children need to come first and they need to be supported solely by their parents, and if there's also an alimony award, there's not going to be enough, you know, to be able to divert it to the children, or make a finding that there is enough income there to do [inaudible] award the child support and alimony. So, you really want to be thinking about how you present those numbers, and again, it's something that Judge Black mentioned yesterday, that she thought was really useful is if you give her a summary chart. So if we're presenting a judge with multiple child's for support guideline calculations, or child's per guideline calculation and an alimony child support calculation, it's not simply enough just to present her with the charts and be like, here judge, you can figure this out, you need to be able to walk them through it and show, preferably in a summary page, this is how the two lineup, right, this is what the guidelines say, this is what the after tax dollars would look like, this is what the alimony would be under the different percentages, this is what it would look like after tax dollars for each party. Because then you want to be able to give the court the information they need to make an appropriate decision on behalf of his family, because you really are talking about allocating family dollars even if you're, you know, you have your advocacy hat on, you're representing one party or the other, you really need to sort of be thinking, I think a little bit more holistically about what is the family need.

>> Jennifer, before you move on there, I know you had mentioned, when we were speaking with Judge Black yesterday, Judge Black, could you talk a little bit about what you were saying yesterday to us about when you want this information, at what stage is, what to consider for the temporary order hearing, the pretrial, et cetera. And you're on mute, so you should unmute.

>> Yes, that would be better if I unmuted. So, thank you for asking that. So for me, one of the things that we talked about was that I think that Cavanagh is going to make your temporary orders an extremely important part in the trajectory of your case. And so, you're going to need to be very prepared early on, and my suggestion would be that you come prepared at the temporary order level with the information, and the charts are very helpful. And I would just refer you to sometimes what I see in pre-trials when people are talking about an overall summary is the, you know, you just compare what mom is going to get and what dad is going to get. And if you have that similar type of chart, it's very helpful, because one of the things I mentioned yesterday is these analyses that we're required to do, I'm going to take time, and I think a lot of cases end up taking things under advisement. So the information that you give me, I'll look at in my lobby afterwards, in most cases, in conjunction with my notes, because it's going to be difficult, I think to give a quick answer to people, because we'll be digesting a lot of information. And the other thing I did want to mention, and Jennifer touched base on this, some of you have varying experiences in your practice relative to your knowledge of tax type issues. But I think that if you're dealing with a significant case, you're going to want to get that accountant on board sooner rather than later. And so I would suggest that you try and develop a relationship with a professional that you can rely upon and get that information quickly. Does that answer your question, Julie?

>> Yes, yes, thank you.

>> OK, great.

>> Yeah, and I would follow up on the remark about bringing in an accountant early, the stuff that your accountant will need to be able to do this analysis is all included in your roll for the mandatory discovery. So, you know, the want tax returns for at least the most recent year, if not two years. So I want to know, you know, pay stub, recent pay stubs, so in case incomes have change. And you know, they'll want to know how many children there are, and what their ages are. So, again, you're already going to have that information and you should have it before going in for temporary orders because it is obligated to be exchanged within 45 days at the surface of the complaint for divorce or the modification as well. If it's a financial modification, then you have to exchange the mandatory discovery as well. So you will have that information, either from your own client or coming to you from the other side in the case where the parties have been separated for a while, you know, you can still have that information at your fingertips. And so -- Before you go on, Jennifer, just to add to that, in what we were discussing yesterday is some practitioners tend to as soon as a complaint is filed, get a motion on the books and given how backed up the court is right now you sort of get almost one bite at the apple with a good motion hearing. And I just want to talk about that for a moment.

>> I think that's very true. I mean, we're doing our best to accommodate people and there are a lot of issues that we weigh in the amount of time that we give a case. And so you want to make sure that you have all of your information, because once you come before me in a temporary order, unless it's really an emergency, and there's no specific definition for that, per se, it's unlikely you're going to get back in front of me again until the pretrial. So you may want to reevaluate your strategy as to whether getting in quickly is what you want to do or, you know, waiting a little while, and then a lot goes to your overall preparation when you first meet your client and even decide upon filing and things along that nature.

>> Thank you.

>> Definitely, definitely checking in to be strategic, especially when you have the client who's panicking, either that the payor or the recipient and they, you know, don't have what they need or they don't have the ability to meet it, the instinct is to, OK, I'm going to get in there as soon as I can. But to be just take a moment and be strategic about that, do I have what I need to make the most out of this temporary orders hearing and it get into a habit, I need to make this the most productive and useful hearing for the court so I get the most favorable order, the best order for this particular family is really dead. And I want to note too, that when drafting your agreements, particularly under Cavanagh, you want to be careful how you phrase the reservation of rights for future alimony. The Cavanagh case, in this particular case, as it started with earlier, the parties expressly reserved their rights to future alimony. And because they did that, the court said that the mother did not need to establish a material change in circumstance to seek an award of alimony, where as if the agreement had simply stated that no alimony shall, you know, shall take place at this time, or shall issue, or shall be awarded at this time and it was both incorporated and emerged into the judgment of divorce, that the moving party would then need to show a material and substantial change in circumstance. So think about, you know, that. I mean, sometimes when you're doing this, you're like, oh, no alimony past, present and future. Well, that's not actually what you're saying. If you want to leave future alimony open, and leave that bar lower for your client, if they're going to potentially be the recipient spouse, you want to make sure you're expressly reserving the rights to future alimony as opposed to saying, you know, no alimony past, present or future will be paid, but parties can seek a modification of that award. The other thing that I thought that was really interesting about Cavanagh is, it's not so sure how it might work itself out just yet, but it goes into a big discussion about sources of income for purposes of calculating child support. And it definitely clarified some areas of income that I think we as practitioners have often overlooked, but it also raises the question of how many of these enlarging [inaudible] income will come into play when looking at alimony, because the Alimony Reform Act adopts the same definition of income as the child support guidelines. But clearly, we have a different lens because in child support guidelines, for example, it's all income, it's interest income, dividend income, pension income. Now under Cavanagh, contributions to a party's 401k or retirement account by their employers considered, it needs to be looked at as income for purposes of child support. And so you need to be thinking about, when you are on the alimony side, with this very broad definition of alimony, you need to be thinking about, are there other sources of income that I may be overlooking? And if there are other sources of income, are they relevant to an alimony calculation? Because we certainly, you know, we had the rule on an asset division is you don't have the right to partake in or to share in your ex-spouse's future assets right? Once the assets are divided, they're divided, and anything thereafter acquired, stays with the party that acquired it. So it can become a little questionable than if an employer is contributing to a former spouse is 401k and that's very much a part of their regular income, you know, you may not be able to look to that for alimony purposes, but you are going to be looking to it for child support purposes, which can skew that step 1 and 2 under the Cavanagh case when you're running the guidelines first under alimony, and then doing post alimony incomes for child support purposes, or running the child support guidelines first, and then looking to alimony. So these are all sort of things just kind of want to be aware of. The other thing that the Cavanagh case talked about was in kind benefits or child's pro-guidelines, again, saying that in kind benefits can be deemed income. And in this case, the court determined that the father's in kind income received from his wilderness adventure trips, or he was served as a medic, they were not considered a regular source of income, and so therefore, they were excludable. Court noted that interest in dividends, regardless of regularity, are includable for child support purposes. And that capital gains income only needs to be a regular source of income if it's to be includable, if it's related to real and personal property transactions, and that income and capital gains on this case in the father savings account in 401k plan related to transactions other than real or personal property were includable for purposes of child support. And again, you're like, this is an alimony seminar, why are we talking about child support? Well, because you're going to have to be running simultaneous calculations, and the income that you're including for child support calculations may not be the same income you're going to be including for alimony calculations. And so, you just need to be aware of what the different factors are, what numbers you're putting into each calculation, and why. And you need to be aware of it so that you can make the court aware of it as well, because at first glance, it would be a little odd to see that child support, the calculation numbers 1,000 a week, but for alimony, it's only 800 a week, well, why is that? Well, because there's dividend income that's, you know, from an asset that was previously divided in their divorce, or because there's a contribution to a 401k plan that was previously divided and is an asset acquired by the payor post-divorce. So these are sort of things nuances that we're going to need to be paying attention to and thinking about. Similarly, with health savings accounts, it's another piece of the Cavanagh case talked about, and then including contributions to a health savings account can be deemed, income for purposes of child support, and any employer contributions to health savings account can be included for purposes of child support. So I think Cavanagh gives us a lot to be thinking about, it gives us a good roadmap, and definitely pushes that burden on us to get that work done early on, as Judge Black said, but I think it also makes, we need to just stand up a little bit straighter and be more mindful of what income and what sources of income we're using for child support and for alimony. I think I'm done, Julie.

>> Yeah, no, that's --

>> Thank you.

>> Yeah. There's just so much there. You know, like you said, it's 60 plus pages and there's so much there. There's so much there. All right, so thank you for that. So now, we're going to move on to, Jennifer and Rob, are going to give us a presentation on modifications of alimony.

[ Inaudible ]

>> Rob, I'm getting some feedback from you.

>> All right, I can turn my microphone down. I was having internet issues over here so I had to relocate.

[ Inaudible ]

Hold on. Is that any better? I adjusted the setting.

>> Talk for a moment.

>> Can I add one thing?

>> Please. I just want to add one thing to the end of Jennifer's presentation. It's really important when we talked about reading the case, and I want to tell you that you should read the case that's important to your particular case before me as well as the statute because I read them every single time because you're constantly reading it through a different lens. And especially in a case like Cavanagh, you really want to have read it multiple times. And the other thing that's important during these cases, our staff has done a fabulous job in giving you many cases, when you come to court, it's very helpful. If you have a case, it's important for you, come with three copies, one for yourself, one for me, and one for opposing counsel. I don't have a problem with having my session's clerk printed off, but that just takes valuable time. So if you come with a copy, and then you can give me a copy to markup, it makes things go quicker. But I read it each time and I would suggest you do that too, because sometimes you'll see something you didn't see before.

>> I'm going to throw in there too, that on the Cavanagh case, read the cases that it was cited to, you know. It came out of Pennsylvania, take the time to go to the Pennsylvania court, figure out how they came to it, I believe they came to their decisions out of North Dakota, so take the time to read all those cases. Some of those cases, you know, our decision came out in August, I believe Pennsylvania was 2002, North Dakota was earlier than that. I think, you know, this case is such a game changer, you need to look to the history of those other states and how they got to it, and then the issues that came after it so you can be prepared for that. So, OK.

>> All right. I will jump in here. We'll start off with, very briefly, just a little history lesson. So Massachusetts had the statutory authority to award alimony since 1786. So predating the Constitution, alimony primary comes from Massachusetts. The statute provided that judges had to consider certain factors in setting an alimony order. The alimony statute did not provide any standard for modifying alimony orders, however. And then along comes the Alimony Reform Act of 2011 which codified the standard for alimony modification. So one thing I probably should have started with is that if alimony or division of marital property is not addressed in the judgment at the time of the divorce, and one spouse need support to cease the division of the property or remedy then as a complaint for alimony is not a complaint for modification if it was never addressed at the time of divorce. You can look to the Cavanagh case for that. All right, so we'll get into modifying general term alimony and the alimony format. This is Chapter 208, Section 49e, unless the payor and recipient agree otherwise, general term alimony may be modified in duration or amount upon a material change of circumstances, warranting modification. Modification can be permanent, indefinite or for a finite duration, as may be appropriate. And nothing in this section is construed to permit alimony reinstatement after the recipient's remarriage, except by the party's express written agreement. And you'll find that in a few places that the agreement of the parties can trump some of the statutes of the ability of the courts to act. Same statute part f, once general term alimony -- or once it's issued general term alimony orders will terminate upon the payor attaining the full retirement age. The payor's ability to work beyond full retirement age is not a reason to extend alimony, provided that, one, when the court enters an initial alimony judgment, the court may set a different alimony termination date for good cause shown, provided that in granting deviation the court shall enter written findings of the reasons for deviation. Two, the court may grant a recipient an extension of an existing alimony order for good cause shown provided, however, that in granting an extension, the court shall enter written findings of, one, material change in circumstances that occurred after the entry of the alimony judgment, and two, reasons for the extension that are supported by clear and convincing evidence. For rehabilitative alimony, which is Chapter 208, Section 50. The alimony term for rehabilitative alimony shall not be more than five years, unless the recipient has been remarried, the rehabilitative alimony can be extended on a complaint for modification upon a showing of compelling circumstances. In the event that, one, unforeseen events prevent the recipient spouse from being self-supporting at the end of that term with due consideration for the length of marriage, two, that the court finds that recipient tried to become self-supporting, and three, that the payor is able to pay without undue burden. Then the court may modify the amount of periodically rehabilitative alimony based on a material change of circumstance within that rehabilitated period. For reimbursement alimony, Chapter 208, Section 51, this is Part B, once reimbursement alimony is ordered, the party shall not seek and the court shall not order a modification of reimbursement alimony. So that's probably the last one we could talk about that for the purposes of this. Similarly, transitional alimony, Chapter 208, Section 52, no court shall modify or extend transitional alimony or replace transitional alimony with any other form of alimony. So, for alimony orders that were entered before the Alimony Reform Act, March 1st, so predating March 1st, 2012, those that exceed the durational limits set forth in the act, you don't need to file a modification did to demonstrate a material change in circumstances. In the alimony recipient's cohabitation, or the payor reaching retirement age do not constitute grounds for a modification of alimony orders entered before the Alimony Reform Act, and you can look to the Chin case for that from 2015, Chin v. Merriott. Under no circumstances did the act provide a right to seek or receive a modification of an alimony judgment in which the provision survives the judgment and did not merge into the judgment. That's from the Lalchandani case Lalchandani v. Roddy another 2015 case prior to the Alimony Reform Act, the court could modify the alimony obligation if the plaintiff met a higher standard, which was something more than a material change in circumstances. But as the Alimony Reform Act, that cannot be modified that the provision survived the judgement and did not merge. So what are some changes in circumstances that could allow for a reduction of alimony? Those include increased assets or unanticipated employment or the recipient emancipation of a child living with the recipient spouse, to reduce income of the payor due to illness, involuntary financial hardship of the payor, such as unemployment, strike, decreased earnings, bankruptcy, et cetera. And for changes in circumstances that could allow for an increase in alimony, those include increased income, earnings or assets of the payor, an increase in recipients needs, decrease in the payor's needs, or a decrease in the payor's income. And so complaint for the modification versus a complaint for alimony, we've touched on this a little bit already. But a complaint for modification is appropriate when there's an existing alimony award or the court has considered factors in awarding alimony. So the court has to have considered both, I think, it's Section 53A factors in order for it to be a modification. The complaint for alimony is appropriate where the issue is before the court for the first time, and those mandatory action under Section 34 have not been considered. And we're going to circle back around to Cavanagh at some point because of that. The court in Cavanagh had something to say about that as well. All roads lead to Cavanagh here. Another case that I don't think is included in your materials, at least not in this section, I wanted to touch on, in entering an order for alimony, the judgment has to determine the respective parties needs and incomes at the time the order is issued. And so a court judgment imposing a self-modifying alimony provision will not be upheld, except in very limited circumstances. So you can look to the [inaudible] case for that, the [inaudible] case in 2014 when self-modifying alimony provision was overturned by the appeals court, additionally, in the young case as well. The SJC acknowledged that there could be circumstances where it would be fair and reasonable to award a percentage of alimony to a supporting spouse, for general term alimony but ultimately the court found that the circumstances of the case in that particular case did not warrant such an award but the court said that ultimately there may be cases in which a variable contingent award would be warranted, but that would be the exception rather than the rule in most cases. Next. Cavanagh case, Jennifer's already talked about the background of the case, so we won't delve into that in any great detail, but the mother and father have sought to modify various provisions of divorce judgment, mother's current claim for modification alimony for the first time and the lower court ruled that the father shall not pay alimony to the mother. Father argued that under the plain language of Chapter 2, Section 53, subsection c2, that alimony will be unavailable to the mother because child support was ordered. Mother argued that it can't be interpreted according to the plain language. It is such an interpretation with conflict with other provisions of the statute as well as long as the express legislative purpose of enacting the Alimony Reform Act. So Chapter 2, I'll read Section 53 part c2 states that when issuing an order for alimony, the court shall exclude from its income calculation the gross income which the court has already considered to setting the child support order. Ultimately, the court will put the mother holding that in cases where child support is contemplated before the judge properly to exercise their discretion to decide whether and in what form and amount to award alimony. The judge must perform the two step analysis that Jennifer went over. But more importantly for modification purposes is footnote 9, it speaks directly to alimony modification. Footnote 9 in Cavanagh states that, and this is on page 22 of the printout that I have, is likely the only scenario where a judge may properly avoid articulating why alimony is not warranted where the judge denies alimony is where the denial is pursuant to a valid separation of being independent from or incorporated into a divorce judgment. However, with a separation agreement providing that no alimony shall issue has been both incorporated and merged into a divorce settlement objection, first, evaluate a later request for new or modified alimony under the material change in circumstances standard, which we knew from the Chin case, and with the material change in circumstances warranting a modification is found when the judge should proceed according to a three step framework. The big change here is that the party separation agreement was incorporated and merged into the judgment of divorce. Under the relevant provision, the parties waved only past and present alimony and expressly reserves the right to future alimony. So the courts position in Cavanagh was that a new award of alimony after the entry of the divorce judgment would not require modification because [inaudible] running was reserved and therefore it does not require finding material change in circumstances. So I hope you were all able to watch the Cavanagh CLE that took place last month, there was a significant amount of discussion around this issue, and how Cavanagh impacts modifications essentially if you're waiving past and present alimony but you set the alimony amounts at zero rather than saying you reserved future alimony, set it at zero, then the standard of the material change and circumstances would apply. The problem with that, though, is it starts the clock on the durational limits. So, there's a bit of a window, it should be [inaudible] the lawyers, there are a lot of room for argument on that issue as to whether or not you want to set the amount at zero, start the clock on the durational limits or risk a complaint for alimony down the line, this doesn't have a more rigorous standard of material change and circumstances.

>> I'm wondering what you guys think about, so in Cavanagh, right, which is often the case, we had the primary parent being in need of the alimony, but what about a situation where it's not the primary parent who needs alimony? So non-primary parent needs alimony, but then you've also got non-primary parent having a child support obligation to the primary parent, any thoughts on sort of how you would tackle that situation? Because to me, Cavanagh is kind of like, yeah, you could do a post-income, post-alimony, pre-out, you know, calculation of the child support, but I'm not so sure that it would give you the same insight that it does when it's the same parent who needs the child support or is entitled to the child support of the same parent who has the need. You may have any thoughts about that?

>> Lots of thoughts.

>> [Inaudible] would like to share.

>> No, so I mean, you know, when you think about the one thing that was prevalent in Cavanagh that, well, there was many things, but you kept seeing over and over again was the phrase which, you know, the child has a right to be supported, right, as fully as possible. And the case talks significantly about the deferment of income, you know, the reason that they were including, for example, employer contributions in income in child support was because deferring income to retirement age doesn't benefit children now. So I think, if you look at Cavanagh, and this is just off the top of my head, because you just pose this question. If you look at Cavanagh, and the answer to your question about the payor may also be the one in need, I would think the first question would be what are the needs of the children, and that would probably be a situation where perhaps you would run child support first, maybe you run alimony, and then you run child support on the recipient receiving the alimony, certainly I love to hear from Judge Black on this. My first thought is approach the case from the needs of the children.

>> So just to weigh in briefly, one of the things we talked about yesterday that I think might be appropriate to mention here is that these are the types of variables that even though we have the Alimony Reform Act, and we have the child support guidelines, and now we have Cavanagh, all of these tools give us benchmarks and guideposts in which to operate. And so at the end of the day, what I'm kind of left with is taking all of these various analysis that have been done. And then as we were talking yesterday, I kind of have to give it one last look to make sure that it's equitable, and so I think I can't give you a specific yes or no, but what I think this does is particularize each particular case. And so I'm going to have to take all of the calculations into math and then look at it to see, all right, so if one person is going to be the one paying the child support, then how does that work at the end of the day if they are also going to be the one receiving alimony, which, of course, is not, you know, is a variable, it's a possibility. So the best that I can tell you is right now, is that that's something I'm going to look at each analysis, and then I have to go back at the end and say, looking at the whole picture, what's going to work best for these parties? Because it is, it's an interesting concept that you bring up, because when we're talking about the same person receiving child support and alimony, but then we're talking about a different person paying the alimony in a different person receiving it, so you're weighing the needs of the children on one side, and then the needs in the ability to pay on the other, so it's going to be a big exercise, at least that's the way I look at it. And I'll, you know, depending upon how I decide, I have to justify that so that it's not one quick trip back up to the appeals court. So, I think that it's all I can tell you is it's going to require a lot of, you know, a lot more thought. And so again, the more information you can give me about your family and how you or family operates, those are the things that helped me, that you know, the real world is to how people are functioning, that's what helps me, because in the end, that's how I'll be making the decision, if that helps.

>> No, I think it does. And not to put anybody on my panel here on the spot, but I wonder if we could talk a little bit about the Young case, I think it is. Jennifer, I don't know if you want to sort of jump into that as we're talking about modification and sort of, to me, Young was one of those like aha moments we say to a lot, too.

>> Yeah. So I submitted in the amicus brief on the Young case files on the losing side, because I'm arguing on behalf of them, either.

>> I did not notice what I just asked you to discuss.

>> Yeah, yeah. I did submitted an amicus brief for the Women's Bar Association, so really, really, very, like thumbnail sketch, the facts for the parties were married long term, again, about 24 years, they -- the husband was a very high-level executive at a financial firm, he had multitude of areas of compensation varying forms, everywhere from a base salary, to a bonus, to stocks, to investments, to real estate, I mean, just many, many different components. And his income was north of $5 million dollars consistently at the time of the, actually, the modification trials income was north of $7 million. So the issue was never ability to pay, the issue was what was wife/mothers need for support, and what standard are you applying? And the Young case really just sort of laid it out there. In that case, there had been a variable alimony award where wife would receive x percentage of husband's income and as his income change, so did her alimony. And the court said, no, you can't do that. There are circumstances where that may be appropriate, but they're not here. And the reason why they found that was because they said that the touchstone of alimony is need first. And the need is based upon the lifestyle of the parties lived during the marriage, not the lifestyle that a spouse may have been afforded if they had stayed together and continued to be married. So in this case, although he ended up earning, you know, five, six, $7 million a year, it wasn't what he was making at the time of their marriage and the time of their divorce, and so the court basically said, she doesn't have a right to continue to partake in that elevated standard of living, her standard of living is based upon what her needs would have been to maintain a lifestyle that they had during the marriage. And so therefore, if she couldn't have a variable alimony award that was sort of self-adjust as the husband's income increased. And so it just kind of this constant reminder, right, and this is hard for clients, I think, to accept that circumstances change for the better for their former spouse, why can't they share in that? Well, because the partnership ended and the divorce cut off your ability to be entitled to any of that. Higher income can certainly impact an ability to pay, which can make it easier for you. Higher income could mean there's more available income to satisfy an alimony award to help you maintain that lifestyle during the marriage, but it doesn't entitle you to live the elevated lifestyle. And so that was sort of one of the components of Young that kind of, it really drilled that home that you really are looking to what was the lifestyle the time of the marriage.

>> And I think what I sort of took from Young is I think we've all been practicing long enough to remember that every time the ex got a significant increase in income or, you know, was seen driving a new, you know, the new modern car, or whatever, your client would come to you and say, I want a modification because they're making more, and I think Young put a stop to that.

>> Yeah. Yeah, I think you need some unique circumstances to be able to continue, to be able to benefit from that post-divorce.

>> So, OK. And then the other case, I think, would be good to discuss and the name of it completely slipped my mind, so if Judge Black can remind me or what have you. But, you know, Rob was talking about, you know, the difference between modification of an existing alimony award and addressing alimony for the first time, and I believe it was a case that came out a couple of years ago, I think it was a divorce in New York, and alimony hadn't been addressed at all in the divorce. And so that was a case where I believe the wife filed, you know, post-divorce for an alimony award in Massachusetts and the former husband said, no, there's no change in circumstances for modification. And the court said, well, actually the divorce agreement out of New York, I think it was out of New York, didn't address alimony at all, making that actually a case where alimony was requested for the first time. I just can't think of the name of the case, so I apologize.

>> John blinked too.

>> I know.

>> Is that the [inaudible] Clemens case? Is that one talks about a silent alimony mother and said that it should be treated as the same as a $0 alimony order, but I think Cavanagh comes along and says something different [inaudible]. Is that the one?

>> I cannot remember. I just remember that that, you know, in reading it, and maybe it was the case, Rob, because it talked about, you know, these people had gotten divorced, I think it was in New York. And, you know, the court there, you know, the parties were silent on alimony, the court was silent on alimony, there was nothing about alimony. And then, you know, they're living in Massachusetts and the wife, I believe she filed a complaint for modification, and the court said, well, you filed a complaint for modification, but we're really going to treat it like a complaint for the first time on alimony. So we're deciding it for the first time, there doesn't need to be a material change in circumstances. And I think that goes to what Jennifer was saying earlier about watch the language in your divorce agreements and your separation agreements. Oh, you're on mute, Jennifer.

>> Oh, thank you. And read the divorce agreement carefully when somebody comes to you and says, now I want alimony or I want to modify my alimony. Because, you know, just make sure it's merged provision because it could be surviving, and so make sure it's merged, check the language and think about what standard do you need to meet? Is it, you know, you're setting alimony for the first time and you just have to look to the statutory factors? Or, is this a material and substantial change in circumstance? And if so, what do you have to allege for that? I'm sort of curious too, how do people, when somebody comes to us as well, now I need alimony because my child's emancipated, right, foreseeable change in circumstance, is that sufficient to support a material and substantial change for an alimony when it was never set the first time, you know, or if it was, if it sort of was set at zero the first time so technically was addressed, but it wasn't actually awarded, I think there's, you know, different people have different views on that, right? Like some people say, now, it's not a change in circumstance, because it's foreseeable change. And other people say, no, there's a change in circumstance, so.

>> Yeah. I mean, and that's a tough one, because if you're representing the, you know, the payee, in a child support case, you're going to, you know, you would love to get language in the divorce agreement that says, you know, upon child support, you know, terminating that is a material change in circumstances to seek alimony. And I think also, I think we were all at least pre-Cavanagh, we were sort of running the numbers, you know, in our minds, you know, the years, like, well, if you're dealing with, you know, a teenage children, you were thinking, OK, well, you know, it's child support, and then alimony, maybe we go right to alimony, alimony is no longer tax deductible, so it's not the same issue it was, you know, pre-2018 where you were looking, you know, should we call more of an alimony because there's more available dollars for the family when we have this, you know, tax deduction. You know, post-2018 we didn't have that anymore. So, you know, if you have a short-term marriage, and you know, young kids, you might be silent on whether that's even a change of circumstances, because it's going to be child support for, you know, 18 years. So, it just, you know, think about it, though, think about it when you're doing your drafting or, you know, when you're reading an agreement that somebody brings to you looking for a modifications, you know, read the whole agreement too, not just the section.

>> Yeah. Thank you, guys.

>> One thing from the young kids, I'm just because, the panel, I noticed the court says that there may be cases in which a variable or contingent award of alimony is warranted, but it will be the exception rather than the rule. I don't think it enumerates what kind of cases those would be, so any [inaudible] any thoughts on what the court is speaking to or --

>> If I had to guess, I would say, and I said Judge Black unmute, so I bet I want to hear from her before I assert my gas. But I was going to say that if you have somebody that perhaps their entire pay is commission based, and you know, you've got somebody who's maybe in sales, and I've definitely done a couple of those divorces where their base salary is nominal, and/or they're all commission, that might be an area to do a self, I don't know, judges.

>> You know, it's very interesting, because one of the things that we think about is sometimes the old saying everything old is new again is, you know, and it's a really interesting intellectual exercise, right, and I think they elected not to close the door 100%, because once you close the door, it's harder to open it. But if you just say, we're not closing this door, and because ultimately, we always come back, you know, all and I've been taking lots of notes here just on varying viewpoints, but you know, the issue of alimony, we always come back to, you know, that need, right? So that's kind of that, we're always coming back to that. And then, we still have that issue of discretion and we don't know where that's going to fall because we don't know the facts of the case. So, we've left a couple of windows open, we're always thinking about need, and then it's always fact specific, because I think there may be a possibility where certain times alimony is going to be awarded, just because of the particular facts of a case and it's not going to be as far reaching. But that's why facts keep coming in. And the more facts I have, you know, the better. But I think that just to, you know, address the issue of Young, I think they left it open, but that's, you know, just a thought.

>> Yeah. And I hear Judge Black saying, you know, the court has discretion, the court has discretion, and this is also one of the things we talked about in our planning call was, if you want to have control, if your client wants to know what's going to happen, then they need to settle the case.

>> Right.

>> Right?

>> It's very true.

>> You never know what a third party is going to do, and by that, I mean a fact finder, right, whether it's a judge or an arbitrator, you never know what they're going to do, you don't know what facts were going to hone in on, and nobody knows your case better than you and your client, because it's your client's life, so they've been living it. And when you go through it with them, you learn so much, and there's things that may never come out in the courtroom, whether it's because of evidentiary rulings, or because it's hearsay, or because, you know what, you've only got a finite period of time and you can't possibly cover every single detail of their marriage in their life and why this is more. And so, you know, as a practitioner, when you go to trial, or you're already hearing, you pick what you think are the most salient facts for the court and, you know, it could, within those confines of the rules of evidence, and you hope that those are going to get the message or give a clear enough picture of what it's really like for your client that you just don't know, you just don't know.

>> And I think that it does an important lesson, I think, especially, you know, for young attorneys is that you want to advocate for your client as zealously as possible and give them all of the opportunities as that they can have. But they also need to understand that each opportunity that they elect to exercise comes with a cost, and that's the cost of the unknown of what I might do, and it's hard, it's a hard thing for clients to understand, but it's a risk. And I think it depends upon, you know, how much risk a particular client is willing to exercise because these are all new things, you know, for us as well. And I spend a lot of time, you know, rereading the section over again, looking at the financial statements, trying to figure out what works best and the clients could eliminate those variables by settling, no one's ever happy with a settlement, but you know, no one gets what they want, but you can prioritize, so it is. And the more we talk about it, I think that our participants here today will realize that there's a lot of options, a lot of options. Like, you know, I was thinking when you mentioned that, Rob, about Young, I could just envision myself in the courtroom hearing the information, taking notes, kind of formulating where I'm going, and then boom, you know, an attorney shoots that into my mind. I'm like, right, you know, so it's exciting, but it's challenging.

>> Sorry, Jennifer, just before you speak, one of our viewers put in the chat box, and it's starting to ring a little bit of bell here, is Barnes v. Gorman, May of 2022, allowed the loss of child support due to emancipation determined with sufficient material changes circumstances for considering implementing an alimony order for the wife. And I do remember, as we were talking like, I swear this, I just read something on this. And that's sort of another tip I would give too is, you know, we all get caught up in our day to day, and I certainly have not come across a single divorce practitioner right now saying, yeah, I sit around with nothing to do, I need more work, right, we're all sort of drowning. But if you can take that time to sort of jump on Lawyers Weekly, or just look and see, you know, what's come down, at least something that's, you read it once to kind of tickles your brain and you can go like, I remember a case, so that's the Barnes v. Gorman case.

>> Thank you.

>> So, it was tickling my brain, so thank you. So Jennifer, I cut you off, you're about to say something.

>> Oh, I was just going to say my little soundbite is that facts matter and the law matters, right? The judges implementing a court of law, and we as the practitioners need to take the facts that we have, not the ones that our client would like for us to have, but the ones we actually have, and make our best arguments to comport with the law, right? You got to be aware of both. It's not enough just to have the law, and it's not enough just to have the facts. So it's great when your facts align with the law, and that makes it a lot easier, you know, to argue and to advocate. But yeah, I mean, they matter, right, it matters and just need to be aware of both of those things, for sure.

>> Yeah. You know, I was wondering one thing, I'd like to know what you folks thing, is the scope of the type of information that I received during a temporary order is very different when the matter goes to trial, whether certain pieces of information like that come in. So I would be interested knowing how you folks elect to manage that in real time when someone is saying something for a temporary order that may influence me but, you know, we all know that if the matter ends up at trial, it's unlikely that that would come in as a piece of evidence. So, just mentioned briefly how you might handle that, because these facts are, you know, there's a lot of facts of the temporary orders and a lot of stuff is being, you know, given to me, so just spend just a second on that.

>> Rob, do you want to go first?

>> Sure. Yeah, well, I think one mistake that a lot of young practitioners make when they're first starting is you're nervous, you're going into court, and you get your script, and you want to get all of your bags out in front of the judge, because you think that that's, you know, what the court cares about, there might be something that you mentioned, if your head is down, you're looking at your script, you're not reading the judge and reading the judges reaction that you're going to miss, because a lot of times if there is something interesting that, you know, you can see it, pick the judges interest, and they might not always ask that follow up question to redirects you to it. So you have to be able to think on your feet and pivot there. And by the same token, when your brother or sister on the other side is presenting their case, presenting their motion, you need to be reading the judge as well. So, you know, you can't be off to the side talking to your client because you could miss something that the other side says that piques the judges interest, and unless you come back and say, oh, you know, judge, we have facts that actually, you know, counter what my sister is saying, what my brother is saying, that could really have an impact on how the judge rules on that motion without having any evidence presented because it's a motion for temporary orders.

>> Right.

>> And I would say that one of the most important things you can do before you even step into court is having a really good conversation with your client. You know, what is the worst thing that your spouse can say about you, you know, nobody wants to talk about that, you know, but if they know it, they're bringing it up. So, you know, in a perfect world, you do a motion, there's an opposition motion, you know what everybody's going to say, walking it, but you don't always.

>> Right.

>> So have a conversation with your client and say, you know, have a sense of, you know, so even if it's not true, if somebody says, you know, well, he or she, you know, complains that I drink too much, or you know, I'm an alcoholic or something, flesh that out, because your own client can be in denial so be prepared to address that. And one of the things, I know, we're sort of getting off topic, but one of the things that I talk about with clients when they're accused of having a substance abuse issue is they say, you know, a judge would much rather hear you say, I have an issue, and I'm working on it, than be in denial, but those are all the conversations you want to have sort of going in, you know, like if you need alimony because you can't keep a job, because you have an alcohol or a drug issue. You don't want to hear that for the first time from opposing counsel standing in front of the judge.

>> Yeah. I mean, I agree with what Rob and Julie said, I also want to sort of speak more to, a little bit more about what you were asking judge is, how do you pick and choose the evidence that you present at a motion hearing and representation when rules of evidence most likely wouldn't allow some of that to come in. And the way that I deal with that, as I really tried it, I'm kind of in the mindset that nobody should be prejudiced at a motion for temporary orders hearing. So if I've got the other side saying the child reports this, that, any other thing or, you know, this is what the evidence is going to show and I know that there's no backup for it, that kind of that gets me going, like I get upset by that, because I feel like it's just, it's not fair, so it's something that I try to avoid when I'm arguing, I try to keep it to what would reasonably be permissible. But that's a lot easier to do on financial matters, because going into a motion for temporary orders hearing on alimony, I'm going to know my client's financial picture and I would have reviewed bank records from both sides. You know, I've gone through documents and can sort of say, you know, I can back up what's on that financial statement. And remembering, you know, you're signing that financial statement on, you know, saying that you're not aware of anything that's inaccurate or false on there. So, I've taken the time to go through that. And so then to me, it's like the other side's throwing something out there that I feel like, wait a minute, you know this just doesn't sound accurate, I've got my own little cheat sheet where I'm like, no, this is what it really, this is what the documents really show. But it does get tricky, though, I think with parenting issues, because people get a little fast and loose with that this is what the child's reporting and judge would never hear that absent a guardian ad litem report, you know, or maybe art counsel, the child is older, or the children are older, so it's hard to navigate, especially when your client wants you to, you know, to say all these things that are relevant but not necessarily admissible, right, it's hard.

>> Yeah. No, that's a really good point. And I mean, and they're talking about what the child's saying, you better be in there asking for a guardian ad litem or art counsel or, you know, probation to be interviewing somebody, as opposed to just sort of a free for all of, you know, this is what the kid is seen and observed, et cetera.

>> Right.

>> So, all right. Well, we're going to take a break here. So we'll take about a 15-minute break and then we will be back. And Rob is going to talk about alimony provisions in prenuptial and postnuptial agreements.

>> All right, so prenuptial agreements. Take a step back and start with some of the basics here. In order to be upheld as a valid prenup under Massachusetts law, it must be both fair and reasonable at the time of execution, and conscionable at the time of enforcement, also known as the second look. So the first case we're going to delve into here is Rosenberg v. Lipnick. Rosenberg v. Lipnick, 1979 case, this established the fair disclosure rule requiring that each party to a prenup fully and accurately disclosed their assets to the other party prior to executing the agreement. And that disclosure has to be something more than just a certain saying the parties acknowledge that each has fully disclosed their finances to the other. What it means, in order to contain a fair and reasonable, what it means is to be able to answer the question, does the agreement contain a fair and reasonable provision as measured at the time of the execution, or the party contesting the agreement? Ask yourself, were the contesting party fully informed of the other party's worth prior to the execution of the agreement? Did that party have or should they have had independent knowledge of the other party's worth? And does the agreement set forth a waiver by the contesting party? And the best way to deal with that is attaching exhibit pages that lists the assets and the value of those assets. You can attach a rule 401 financial statement, but that simple language of stating that the parties disclose their assets to each other wanted in this case. The monetary provisions in a prenup should be considered with reference to factors such as the parties respective birth, ages, intelligence, literacy level, business acumen, and prior family ties or commitments. So, further flush out that unfair disclosure is the Rostanzo case, which found that the full and fair financial disclosure is a significant aspect of fair dealings between parties entering into an antenuptial agreement and an essential prerequisite for a meaningful waiver of marital rights. There's also the Allen v. Allen case, which is an unpublished 2016 case, [inaudible] decision, in which the appeals court refused to enforce a prenuptial agreement that had been entered into by an English-speaking husband and a predominantly Portuguese-speaking wife. And although the wife had obtained the assistance of a Portuguese speaking attorney before signing the agreement, that attorney who did not practice divorce law, had merely read the agreement in Portuguese, and had not given her any independent legal advice concerning the terms of the agreement, and so the wife did not truly have the advice of independent counsel before signing that agreement. So, full and fair financial disclosure is the foundation for creating an enforceable prenuptial agreement. It can include exchanging federal and state tax returns, trust instruments, any other similar pertinent financial information you can exchange, paystubs you know, similar to the rule for time disclosure, in order to make the agreement enforceable. Next, we have the Osborne case. This is a 1981 case in which the SJC upheld the fair disclosure rule on the Rosenberg v. Lipnick case and added a second crime to the analysis, which was one of the agreement very reasonable at the time of the entry of judgment. The Osborne court also stated that an agreement might be modified by courts in certain circumstances, such as where it's determined that one spouse is or will become a public charge where a provision affecting the custody of a minor child is not in the child's best interest. And the second requirement was further modified as well after Osborne. There's Pisano case in 2014 stating that the husband's partial waiver of alimony provided alimony for husband funded from a wife's separate property only, without such alimony has become a public charge. After that, we had in 2002, there's the DeMatteo case. This was an appeal after the probate court found that the prenuptial agreement was invalid. The SJC reversed the probate court's decision, setting Rosenberg v. Lipnick and Osborne vote to determine whether the prenup is fair and reasonable, but distinguishing that the considerations that permitted judge to conclude that a separation agreement is fair and is different than it is in a prenuptial agreement. The SJC held in DeMatteo that the standard in that second look test, edited by Osborne, is more appropriately described as a conscionability test, so it's distinguished from a fair and reasonable test, there has to be something more. In reviewing the prenup to determine its enforceability, maintenance of lifestyle and standard of living enjoyed during the marriage are not factors taken into consideration when you're talking about a prenup because there is no marital lifestyle yet the parties are aware. Next we have the Korff case. Korff is a 2005 case in which the probate court judge found that the agreement to be both valid at the time of execution and at the time of divorce under the DeMatteo viewpoint analysis. The judge fixed a set alimony amount to be paid over the life of the prenuptial agreement, and the court found that this was impermissible given the clear language of that agreement. It stands for the proposition that once a prenup is bound to be a valid agreement, the judge is obligated to enforce those terms as written. Next we have a 2005 case, this is the Austin case. In the Austin case, the husband appealed the probate court's finding that the intellectual agreement was invalid as to the alimony waiver and awarded alimony to the wife. The SJC decision, they cited to DeMatteo finding that it was fair and reasonable when that was entered into and it was also valid after that second look. In upholding the agreement, the court pointed to specific provisions in the agreement included in there that were beneficial to the wife, and some of those provisions included relocation support from the husband if there was no jointly owned marital home at the time of the divorce. Court also noted that the wife's attorney was the drafting attorney to the agreement that was executed. So after advising the wife not to sign a prenuptial agreement prepared by the husband's attorney, or its attorney prepared one and that ultimately was the agreement that was executed by the parties. The court announced and reiterated that the terms of a valid prenuptial agreement must be enforced unless circumstances exists, such as the mental or physical deterioration of the contesting party, or the erosion of the promised support due to inflation would lead the court to conclude that enforcing the agreement would leave the contesting spouse without sufficient property maintenance or appropriate employment to support themselves. And so the key there is a couple of factors, but the wife's attorney drafted the agreements of the wife to never say in this and also the specific provisions that were found to be beneficial to the wife for the Austin case enumerates what those provisions are and that's really what the court's decision is on there. Next, we have the Biliouris case, this was a 2006 case, another one with a similar outcome. The court concluded that the waiver of the alimony provision in the premarital agreement was fair and reasonable at the time of its execution. In that case, the contesting party was an educated professional, much like the wife in Austin. It demonstrated an earning capacity at the time she executed the agreement, which was also the case in Austin. Although the parties agreed that the wife would lose her job in order to be a stay at home mom upon marriage, there was nothing in the record, in Biliouris, to indicate to the court that the wife would be incapable of working and earning income to support herself in the event of a divorce. Also, the agreement provided that the wife's separate premarital property, which was valued at approximately $100,000 in appreciation there on would remain her property and not be incorporated into the marital estate or subject to division. We're getting to some prenup issues in a little bit, but for now, let's talk about postnuptial agreements. So in postnuptial agreements, the common misconception that each party is required to have separate counsel, and of course, it's not a requirement, but it is much more likely to be deemed enforceable if the parties do have independent counsel drafting the agreement. Some states do require that both parties have separate counsel, like Massachusetts. One of the reasons that it's so important for the parties to have separate counsel is that it affects the analysis on several factors considered in determining whether or not the postnuptial agreement is enforceable. So, specifically, it's relevant to the courts analysis when we're talking about collusion before disclosure of the financial or the assets of the parties, the waiver of the rights that the parties are giving up in the postnuptial agreement, the fairness and reasonableness of the agreement at the time that it's executed, and the fairness and reasonableness at the time of divorce. So in the Fogg case, which was a '91 case, this was the first look at a so called postnuptial agreement. In this case, the court declined to look at the validity of the agreement or the postnuptial agreements generally, but stated that if they were validated, at least have to meet the same threshold requirements as prenuptial agreements and separation agreements. The agreement the parties entered into in this case was not free from fraud as it was signed as a result of the wife's implied fraudulent promise that she would attempt to preserve the marriage, OK, so the court found that to be invalid. Next, we have the Ansin v. Craven-Ansin case, which is a 2010 case. In this, the SJC granted direct appellate review to determine if postnuptial agreements are contrary to public policy, and if not, whether or not the agreement at issue in this case was enforceable. Court found that while marital contracts are not the product of a classic arm's-length bargaining, it does not mean that they're inherently coercive. They do have more strict requirements than prenups and separation agreements, however, a differentiation from the Fogg case that we just talked about. In Ansin, the court found that marital agreements are different than prenups and separation agreements, and therefore have to be carefully scrutinized. You must determine at a minimum if each party had an opportunity to obtain separate legal counsel of their own choosing. Two, if there was fraud or coercion in obtaining the agreement. Three, if all assets were fully disclosed by both parties before the agreement was executed. Four, whether each spouse knowingly and explicitly agreed in writing to waive the right to a judicial equitable division of assets and all marital rights in the event of a divorce. And five, that the terms of the agreement were fair and reasonable at the time of execution and at the time of divorce. So where one spouse challenges the enforceability of the agreement, the spouse seeking to enforce the agreement bears the burden of satisfying these five criteria. Additionally, just getting back to Ansin for one minute, the timing of the alleged question was also very important as illustrated by the facts in Ansin. In Ansin, the parties encountered marital difficulties, went to a marriage counseling at the end of 2003. Early 2004, the husband told the wife that if she wanted to continue with the marriage, he needed her to sign a marital agreement due to his uncertainty about her commitment to the relationship. This caused the wife a great deal of stress, he responded that the conversation made her physically ill, that she would not sign one, the parties then separated for six weeks. During that time, the husband told her that if she would sign the agreement, he would recommit to the marriage. In order to save the marriage and preserve the family, the wife agreed to do so. The husband moved back in and the parties went on a second honeymoon. So, these facts would have supported the fact that the wife was coerced into signing the agreement if she had signed it at that time, however, she signed it later in the events occurring. After that, a very important, April 2004, both parties retaining their own counsel began negotiating the agreement. The wife's counsel was able to negotiate some terms that were more favorable to the wife. Eventually, the parties reached an agreement and signed it. And on other things, the agreement stated that the parties intended for the agreement to be valid and enforceable, and to limit the rights they would otherwise have, or that they were aware of these rights were general counsel, they executed the agreement freely and voluntarily. It also states that they were fully satisfied that the agreement would promote marital harmony. So in analyzing that coercion issue, the court focused on those subsequent facts, acknowledge that the agreement was a product of lengthy negotiation between the parties that they were each represented by counsel. And according to testimony by the wife's counsel, wife and intended that the agreement be enforceable, counsel was able to negotiate favorably for her and obtain significant gains for her in the negotiation. Court decided that this was evidence that was clear that the wife had made an informed choice to sign the agreement as opposed to coercion. Next, we'll move on to the Conners case, this was a more recent one, this was 2018 case. This was another rule 128 decision. The court found that the postnuptial agreement was fair and reasonable at the signing, was not a product of duress or coercion, which was the wife's burden to prove, the parties had waivers, statements that they were aware of their marital rights under Massachusetts law. A court remanded only for the judge to determine whether the agreement was fair and reasonable at the divorce and to determine if the husband breached the agreement, resulting in an award of attorney's fees to the wife. The court also stated that among the factors the judge should consider are the financial and property division provisions of the agreement as a whole, and if the judge deems appropriate discretionary factors set forth in Chapter 208, Section 34. So, some issues in postnuptial, prenuptial agreements as they relate to alimony. Whether or not you want to have an alimony provision in a prenuptial agreement, that's an incremental payout. Excuse me. Incremental payout versus a lump-sum alimony payment. And part of this will just depend on who the parties are in the agreement. You have prenuptial agreements that are signed by people who are trying to protect family assets, and they're very young parties where their income down the line might not be as certain than the other parties. They're signing a prenuptial agreement in different rooms where maybe it's a, you know, a companionship marriage later in life, both parties are coming together, they already have children and they're just looking to protect those assets for the benefit of their children. So in a lot of instances, client may wish to avoid leaving any matters to chanced to the court, so it might best serve the clients to negotiate a lump sum in an appropriate amount in the event of a divorce, after one year of marriage, two years of marriage, you know, even had it adjust depending on the length of the marriage what that lump-sum will be, you can have it in five-year increments, and to pay out that way to see a fairly common arrangement. And then in this way, the obligation upon divorce can be established with some certainty. In other instances, it's appropriate to establish an alimony obligation. You know, if the parties are younger, it might make sense to do that five, 10, 15 kind of step up increments, if the parties are a bit older, it might make sense to have shorter increments to pay out those lump-sums. Additionally, while the proponent might rely on the material to provide those minimal amounts, counsel for the responding party has to be aggressive in asserting the need for their support commensurate with the party's lifestyle. Additionally, there are tax considerations that you have to make back in, I think it was 2017, there was a change to the tax code where alimony payments are no longer federally deductible. That's just the state of the law right now, there's no knowing if that is going to change in the future. So when you're drafting your prenuptial and postnuptial agreements, you want to make sure that you have that flexibility in there in case the pendulum swings the other way and it reverts back to the way things was, still account for those changes in the tax code. And additionally, we talked a lot about the Cavanagh footnote 9 in the language regarding future alimony. You know, there are still prenups out there being executed where it's the wave, you know, past and present alimony and they reserve future alimony still, so you want to make sure that you are accounting for those Cavanagh footnote 9 situations where you may want to set the alimony amount at zero in that instance that you can start that durational clock. That's all I have. I don't know if panel wants to discuss some of these issues [inaudible].

>> I'm sure we do. I'm sure we do. Jennifer and I do a lot of prenups together, actually. I always like to say we do things together, even though we're on opposing sides. I think that we do a better service to our clients with that mentality, that we have a case together as opposed to against each other. So we have quite a few that I know Rob you and I just had one.

>> [Inaudible] to understand sometimes too, because that's sort of benefit.

>> It is a benefit, yes. You know, what sort of comes to my mind right off the start of prenups and postnups, especially prenups, is I have yet to have somebody not start a conversation with, I just need a simple prenup. That, you know, there's no such thing, there's this complicated and significantly more complicated. You know, a lot of times people will talk about prenuptial agreements being unromantic, and I actually think they are a great opportunity to have a discussion about expectations in the marriage. And I know you touched on a case there, Rob, where, you know, the wife was self-supporting at the time they got married and then, you know, she agreed to stay home and with the kids, I like to explore that right off. What are the expectations for this relationship? You know, if it's a traditional husband, wife marriage, and I have the husband, I asked him, what are your expectations, you know. And if I hear, oh, well, you know, I assume she'll stay home with the kids. I always ask, what value does that have, in your mind? Because it's easier to discuss that in the love hate that I call it, then it is, you know, 10 or 15 years down the line when you're no longer perhaps in you know, happy with your partner, but I think those are things that need to be explored right from the beginning. And I think it's even more complicated if you have, so the first thing I would say is, a lot of times you have somebody say, well, you know, I'll be getting child support, so I'll just waive alimony. You don't know that you're, you know, if you guys have kids, you don't know that you're going to get custody, anything could happen down the road. So, have that conversation. Don't presume that it's easy to wait, you know, just going to waive alimony, because it's there's, you know, there'll probably be child support. You know, the second thing to consider is when you have people who own their own business and you're seeing provisions in the agreement, such as any income each party earns during the marriage belongs to them. Well, is that effectively an alimony waiver without saying it? I don't know, Jennifer, if you want to weigh in.

>> Yeah. I think, just generally, I don't like to do alimony waivers in prenups. I may do it in a postnup, depending on what the circumstances are. In terms of does that language actually constitute an unknowing alimony waiver, I think an argument could be made, but it does, and so you just have to be really careful about what you're excluding, right, because I know in a lot of prenups under the standard language is that they're each keeping their own property that they bring to the marriage, provided the language [inaudible] and any income generated from that asset, right, that separate asset. And if it's potentially going to be an alimony case, or you're not sure, but you're reserving the rights, you need to be mindful about that language without excluding any all income from that separate asset. Because if someone's a business owner, and you're getting married to them, and you're keeping future alimony open, but you have that language up at the top that says a separate asset shall be defined as any business interests, including, but not limited to any income derived therefrom, you've essentially waived the ability for alimony, because you're saying that anything derived from that business is going to be excluded. So, I think the trick with prenups, for me, is always that they're really dense. And no matter how much we strip them down and try to make them plain English, there's just a lot that needs to be put in there, and you need to define every little thing, what's the date of marriage, what's the date of termination of the marriage, what's separate property, what happens to joint property, what happens if somebody uses a piece of separate property to acquire joint property? And so there's just so much to cover that I think you as a practitioner does really need to be aware of your drafting and what you're potentially intentionally excluding and what you're potentially unintentionally excluding. That's sort of how I look at it anyway. I think that the thing about, you know, alimony and prenups, again, like Julie said, well, you know, we're going to have children, I'm going to waive alimony. You don't know. You hope to have children, but you don't know, and you don't know if in the event of a divorce, who is going to end up with custody, and how that might impact in child support/alimony. So I think that, yeah, I always counseled people not to waive alimony, unless they're both like, you know, coming into it with millions and millions of dollars and it's just kind of like, you know, there's ever going to be a need, right, I mean, that's a little bit different. But generally speaking, you have other second marriages where people want to protect what they have because they've gone through this before, or you have a young couple where maybe they themselves have acquired assets at a young age where their family is trying to protect future inheritances or trying to do some succession planning with business, family businesses, and real estate portfolios, and they want their child to protect, you know, and have a prenup. So, yeah, it's interesting. Postnups are totally different, though, right? I mean, at that point, it's a different standard, they have this fiduciary relationship to each other. They've been together a certain period of time, so then you're looking, let's just say it's a 10 to 15-year marriage, and they're questioning whether or not it's going to survive, which is most often the case of postnups, although I have seen cases where it's like a family member is willing to pay for something for their kids, but will only do it if they have a postnup, like what, OK, when I seen that kind of weird thing happen. You have to be really mindful of what your client may be giving up by doing alimony waiver or agreeing to a lump-sum alimony buyout. I thought it was interesting that, Rob, you had said, you know, maybe doing like, you know, reaching a milestone, so there's a little fly, reaching a milestone and then, you know, doing a lump-sum buyout based upon that, it makes me nervous, because you just don't know what the financial circumstances are going to be at the time. I mean, certainly, if they have a whole boatload of assets coming in, they're probably not going to lose those assets. But if you're talking about a younger couple or a second marriage where one person is the breadwinner and is not, there's a lot of considerations that you need to be thinking about to do that.

>> Would you be even less inclined to [inaudible] inclined to encourage an alimony waiver previously, but now, in light of Cavanagh and the interplay of the analysis that has to take place, would that make you even less inclined to have, especially like a young couple, with alimony?

>> Yeah. I mean, you know, obviously, if you take the lead from your client, but I'm always looking to try to protect it preserve a client's future rights because anything can happen, then I am to limit them. And that's usually the conversation I have with the potential payor as well that you want this to be enforceable, right? You want your prenup to be enforceable, you want your postnup to be enforceable. So, I'd rather you pay a little bit more now, right, or agreed to pay more now to ensure that enforceability down the road, than you try to say, I'm not going to do that, I'm going to pay less, you know, I'm going to only agree to pay less, and I think that's what's fair. Well, what's fair now may not be what's fair in 10 years from now. So, I think you've always got to kind of find that balance, which can be hard.

>> And one thing kind of piggybacking on what you had said, Julie, about one parent potentially staying at home. Another thing I asked all my clients is, do you intend to relocate at all? You know, is there a chance that one of you relocates out of state, and maybe one partner has to change jobs and their income takes a hit, you know, to their new location.

>> Or your prenups no longer, the terms that you negotiated won't be enforceable if they moved to Florida.

>> Right.

>> I mean, so that's a great question to ask, is there a possibility of relocation, and how likely is it? Because, you know, when you're drafting these things, what we consider to be fair and reasonable, another state may not, and/or those laws may be more favorable to one of the parties or the, you know, so you kind of like, yeah, we're moving in three months. Well, after, you know, or my future spouse is in negotiations or has an international company and we want to travel, and blah, blah, blah. Yeah, that's a good question to ask.

>> I'm always wary of the motive in a postnuptial agreement. Is there really a, you know, a good reason to do it? Sometimes you get people who say, we were going to do a prenup, but we ran out of time. And, you know, we want to try to construct something but we're, you know, nobody's thinking about divorce, we've only been married a few months. Are you dealing with somebody who's, you know, behind the scenes being promised that they won't file for divorce and they'll keep the family intact if they sign something, which of course is, you know, a form of duress, but I think, you know, and that's why it's at a, you know, a higher scrutiny the postnups, you know, what is the motivation? You know, are you dealing, you know, I sort of look at different aspects, so you're dealing with people that are just on the verge of divorce, and they're hitting maybe an alimony term, like they're at 19 years, and they do genuinely want to keep working on the marriage, but they don't want to go over 20 years. So they feel like they have to pull the trigger on a divorce or they want to stay and work it out but they want to enter into a postnup to sort of preserve their rights. I mean, you could have potentially a postnup that doesn't set an alimony amount, but says, listen, if this doesn't work out, we agree to set the alimony term at 19 years. Those are sort of all the considerations to me, it's motive too. Judge, do you see many contested prenups, postnups come before you?

>> Interesting, I've been sitting for a little over five years, and I would say, not as many as I expected, no. In fact, I'm trying to think, I don't think I've had a postnup, but I do agree with you, the motivation in a postnup knowing that you had all the other opportunities to do it, why didn't that occur? You know, that is an issue. But, there are prenuptial agreements, they're fascinating things from a trial standpoint.

>> Right.

>> They're very interesting. And did anyone mention the timing of them? Did either of you talk about the timing of them? Do either of you want to talk about that briefly?

>> Sure. The sooner, the better.

>> Yeah.

>> The sooner, the better, right, you don't want it, I mean, there's case law that, you know, obviously, that they'd signed literally on the courthouse steps and the court found to be enforceable because there had been extensive exchanging of drafts and negotiations beforehand so it was deemed to be sort of free of coercion and duress. But I like to have as much lead time as possible and have a prenup signed, if I can, 30 days prior, doesn't always happen that way, right? It's usually signed much closer in time, but you've been talking about it for a while. I think that the only time I started seeing postnups, and Julie is going to laugh when I say this, but when there's been a significant change in their asset base, you know, they had a prenup before, then something materially changes in their marital estate, and then the postnup is executed, right? Sort of like, looking back on that prenup, is it now still, you know, fair and reasonable at the time of potential enforcement? And if the answer is no, then I counsel people to do a postnup to bring it more current and protect, you know.

>> Yeah, that's an interesting approach, that kind of solves one of the motivation questions that we were talking about. Something big has happened and we now know that the prenup is not going to survive it, so we'll accommodate for it.

>> Yeah.

>> Right. So I guess we will move on then. Rob, can you stop sharing your screen? OK. And I am going to talk about alimony and asset division and attribution of income. So, OK. OK.

>> Great.

>> So, OK. So we've talked a lot, obviously, about alimony. We've talked about the general laws, so I'm not going to, you know, 34, 53, I'm not going to go through them again. But, you know, I will start off by saying, we all know that alimony is not automatic, you have to have a need, you have to have an ability to pay, and then you start to look at the statutory limits on time and percentages. So, asset division and alimony interchangeable. So one of the cases, 128 decisions, all of these are in your materials, the Schultz v. Schultz case. In this particular case, parties were married for 15 years, when the wife filed a complaint for divorce. In this case, the husband had had a personal injury claim, he was injured during the marriage, but the proceeds did not come in or get awarded till either right at the end of the marriage, certainly after the filing. And the judge had included in the marital estate has personal injury settlement. The judge has found that the husband sustained the injury during the marriage, the wife was entitled to 33% of the net proceeds and the husband challenged the judge's division of the marital estate. So one of the questions that comes up a lot in divorce is, when do we start dividing the assets? When is that clock sort of stop? For people who, you know, especially during COVID, some of us have had cases, you know, two or three years, five years ago their assets would have been significantly increasing in the stock market, today, things are taking a dive. So when are we dividing the assets? And so the court here had said, you know, we're dividing at the time of the trial. In that particular case, there have also been no alimony award. So the court upheld this and said that, in making an equitable division of the party's property the judge has available for distribution, all or any part of the estate of the other, and that's, you know, sort of piggybacking on Rob talking about prenuptial agreements. The court can take into account, especially absent of prenuptial agreement, assets you bring into the marriage, assets acquired during the marriage, and assets acquired sort of at the end of the marriage. And the court here had talked about the fact that in this particular case it was all up for grabs in the division. The other thing that was just noted about this case, if you read it, that the court had noted, is that they didn't have a complete record before them because the husband didn't obtain most of the transcripts from the trial. So, if you find yourself at the appeals court, make sure that you're providing a complete record. But contrast that decision with the Savides case, which if you don't know it, it's a really important case. It's a 1987 case, but the parties in this case, they were married in 1956. They live together until 1974. The court noted that they began extramarital relationships, but it was more than that, they had moved on with their lives. The husband in this case, for several years post-separation, even while the wife was living with her new significant other, he was with his significant other, he was paying all of the bills for the wife during these years of separation, and also was giving her $100 a week in support for a period of time. And in all the years while they were separated, so they separated in 1974, now, I think the divorce happened in 1985, the husband's business had grown substantially and he wanted it kept separate, and the wife wanted it divided at the time of the trial. And in that particular case, the SJC affirmed evaluation of the marital estate back at the separation, you know, it was a nine-year separation. So when you're dividing assets, consider the amount of time between the separation and the divorce trial and post-separation contributions of each spouse to the asset appreciation because the court had specifically found that the wife had not contributed anything in all of those years to the growth of the husband's business. So, we're presuming for the most part that asset division is at, you know, the time that the case is settled or goes to trial. But if you have one of those cases where somebody comes to you and says, yeah, we've been separated for 10 or 15 years, we finally want to get this done, that there are factors to consider. OK. Let's talk about inheritance, because I think we all get this question a lot in asset division. He or she either is expecting an inheritance, a parent dies right around the filing or, you know, perhaps an inheritance was received, you know, five or 10 years before and kept in a separate bank account. So let's look at Pfannenstiehl, which has been the subject of much litigation in many MCLE seminars. In this particular case, the parties were married in 2000. The husband filed a complaint for divorce in 2010, and he was the beneficiary of an irrevocable discretionary trusts that had been formed in 2004 and benefited in open class. At the time of the trial, there were 11 living beneficiaries, the husband had a 1/11 interest, totaling about $2 million. The court had found that the husband had a present right to distribution. The trust was speculative, because the terms of the trust permitted unequal distribution among an open class, meaning that it did not say each person was entitled to a specific amount, anybody could go to the trust and take all or some. So the court held that this future inheritance is deemed too speculative to be included in the divisible marital estate and that you couldn't order alimony on something that was that speculative, but you can take it into consideration in your 34 factors when you're talking about, we all know in our pretrial memos, we're answering that question, what is the, you know, what is the future, you know, acquisition of capital assets and income, because that can be used by the court in apportioning the marital assets. That speculative, you can't have it divided now. There was a Frasca decision 2018, rule 23 decision. In this case, the parties were married for 34 years, they lived a lifestyle that was funded in large part by the husband's mother. And the judge found that the wife was completely financially dependent on the husband and his family's wealth, and assigned the wife 35% of any future inheritance that the husband may receive. The court found that it is in the judge's discretion to consider the high probability that the husband would inherit from his still living mother at some point, but he didn't have a vested interest in that inheritance at the time of the divorce, and therefore the judge could not assign the future inheritance to the wife. When something is characterized as a mere expectancy, it cannot be divided. I'm not sure I'm pronouncing this correctly, the Zeh case from 1993, parties were married in 1964. From '70 to '84, the husband's father supplemented their income. And after the father's death in 1984, the husband was to receive $421,000. The wife left the marital home, brought an action for divorce in 1988. The time of the divorce hearing, the legacy had not yet been distributed. Holding, while an expectancy, my throat is getting a little dry, sorry, expectancy of an inheritance does not qualify as property subject to division under chewy 34, it can be considered by the judge for an opportunity for future acquisition of capital assets and income. However, an inheritance in possession, and possession clearly stands on different footing. So in this case, it had been inherited but not distributed yet, so it wasn't an expectancy. How does this relate to alimony? 208, 34, in addition to or in lieu of a judgment to pay alimony, the court may assign to either husband or wife all or any part of the estate of the other. So alimony and equitable distribution are interrelated remedies. OK. Let's look back in 1986, statutory authority of a court to award alimony continues to be grounded in the recipient spouse's need and the payor's ability to pay were limited in that statutory base. The 2009 Pierce case, which of course, came up before the alimony statute, but it's still good law. In that case, as part of their separation agreement, the husband had been required to pay the wife $110,000 a year as alimony, he later retired and he filed a motion to ask the court to eliminate his alimony obligation. Court reduced his payments. Husband argued it should have been terminated. And the question there was, does a voluntary retirement of employment beyond the customary age of 65 create a rebuttable presumption that alimony should be terminated? And there they said, no, voluntary retirement is simply one factor to be considered by a judge, we're still dealing with ability to pay in need. Now, of course, we have the alimony statute and there's a presumption of the retirement age but, you know, as the judge was talking, there are still things within her discretion. So it's not automatic, but if you need to go beyond that, you have to make a case for it. One question I think a lot of us get is, if we're dividing assets, is there really even a need for alimony? If the other party is walking away with, you know, x amount of dollars in assets, don't they no longer have need? What the courts have said about that is the recipient spouse is not required to spend down their assets to meet their need. So in the Downey case, you have a divorce agreement provided the husband would pay the wife $225 a week for alimony and child support. When the husband was no longer required to pay child support, the husband was ordered to pay $300 a week to meet the financial needs of the wife. At the time of the modification trial back in 2002, the wife had about 101,000 and assets, the husband had 267,000. The judge found that the wife's weekly expenses substantially exceeded her weekly income and that she couldn't provide for her needs, so she had a need. And although she had assets in excess of $100,000, the judge properly could conclude that the wife should not be required to deplete her assets to maintain herself, so need ability to pay. The Doktor case, 2015, on an appeal, the husband alleged that the judge erred by not considering the wife's use of the principle of her assets to meet her reasonable expenses. And the judge considered the party station in life during the marriage, the nature source and value of the wife's assets, her current income and reasonable expenses, at that point, the husband had stipulated an ability to pay alimony and the court concluded that the wife's weekly expenses exceeded her need and she didn't have to deplete her assets to maintain herself. Cournoyer 2017 case, this is citing right back to Doktor and Downey, the parties have divorced after 18 years, the wife is paying the husband alimony, she lost her job and she sought to terminate the alimony. At trial, alimony terminated and the court has said, well, the husband can liquidate his assets to reduce his expenses. And the court remanded saying that this holding that the husband should use his assets was in conflict with Doktor. So again, what we're seeing is if there's an ability to pay, you do not have to deplete your assets to maintain yourself. Attribution of income in alimony cases. What is attribution of income? Income may be attributed to a payor where there's been a finding that the parent, or the person in this case, is capable of working is unemployed or underemployed. Considerations, age, need, and this is also applies to child support, specific circumstances of the parties, education, training, job skills, criminal record, barriers to getting employment, a lot of times you have modifications now where somebody is quite educated and has a extensive earning history but they're dealing with ageism, you know, they can't find a job. All of that gets taken into consideration and whether or not there's going to be an attribution of income. The Schuler case, 1981. Husband's income was approximately $46,000, and two years later, his employment was terminated. At the time of the modification hearing, the husband had not accepted other employment, because instead, he wanted to have his own business. So he formed a consulting business earning about $21,000. Although there were positions in his line of work that paid 24,000 and easily available, husband had decided, and this was based on testimony, not to pursue those opportunities because he had hoped to become a president of a small corporation. The judge found that the husband had not sought new employment, he didn't intend to do so, instead relying on his potential income and as a design engineer rather than his actual income and setting the alimony obligations. It was found it was unreasonable for the husband to wait indefinitely upon a limited prospect of becoming a president of a corporation. The general rule is where the support provider is earning less than he could with reasonable effort, the trial judge may consider potential earning capacity rather than actual earnings. It is not an abuse of discretion to consider those potential rather than actual income. The Macri case, 2019, parties divorced in 2008. And between 2008 and 2011, the husband earned an annual income between 700,000 and a million dollars. Case went on for a while because there was an appeal and a remand. So even though he had been making 700 to a million dollars, the judge attributed income of 400,000, husband was unemployed at the time of the trial, finding that he had not exercised reasonable efforts to obtain appropriate employment. The judge had found that the husband was 51, in good health, he'd worked in the financial sector for over 25 years and had voluntarily terminated his job. At trial, a vocational expert witness testified that the husband was highly employable, that over 5,000 positions were available in the Boston area, and that his annual earning capacity was 440,000. These factors led the judge to conclude the husband was unreasonably unemployed. Judge did not err and attributing an income of $400,000 to the husband, because the judges detailed findings demonstrated appropriate consideration of the availability of employment at the attributed income level, the availability of employers willing to hire him and the relevant prevailing earnings in the Boston area. The findings reflected consideration of all the factors required by the guidelines. The Flaherty case, husband, 46 year old professional with a PhD, two months prior to trial was laid off from his job. The time of the trial, he was receiving unemployment benefits and trying to find new employment. The judge ordered him to pay $400 a week in child support based on attributing full-time employment income to the husband instead of the unemployment income he was actually receiving. But the judge made no specific findings in support of attribution, the husband appealed. Holdings there was the trial judge's findings were inadequate to support the attribution of income. Court said it may be appropriate where the judge determines a career change is voluntary, or where a party fails to take a job, despite it's easy availability, but there has to be evidence that income should be attributed in all of the factors were taken into consideration. This case interested me when it came out, still does. This was an attribution case where the court said no attribution, this is the Emery versus Sturtevant case, 2017. This modification was filed at the end of a divorce trial. It's actually a really interesting case, so I encourage everybody to read it. In this case, the husband voluntarily resigned from his employment, he was probably asked to resign, he was having an affair with a subordinate, and he had been making significant income at this job when he resigned. And there was evidence taken that he spent significant time trying to find a job that would pay the same amount and he couldn't. He ended up taking a position, making 135,000, I'm not sure if I have it in the notes here, but that was considerably less than his previous compensation package had exceeded $450,000, and now, he's taking a job making 135,000. The judge's attributed income because of what they considered a voluntary career change, but the appeals court found this to be an error, and they said that the facts of this case are distinguishable from other voluntary career change lines of cases, because the judge was required to determine that the husband could earn more by reasonable effort. And that the reasonable effort inquiry here is critical, and generally the determining factor of whether to attribute income to the party. And the testimony in this case had been that he had spent a significant amount of time trying to find a job at the same level and just could not. The court should consider all relevant factors without limitation in this case, and that the judge had not made a specific finding regarding the reasonableness of his efforts that there had been, as I said, significant testimony about his attempts to find a job and therefore the criteria was not met and it was remanded for a support order based on his actual income and not his prior income. Another area in attribution that I sort of stumbled into when I was preparing this PowerPoint that I actually hadn't given much thought to as it being something that came before the court is attribution of income where somebody has a second job on top of their full-time job. So I direct this is less key case just because there's a couple other issues here. One that was interesting about this case, in addition to attribution of income, was the fact that, in this case, it was a 16-year marriage, and the judge found need, but instead of ordering alimony based on the term of 16 years, actually ordered rehab alimony. You know, which you usually see in a five year or less marriage, and in this particular case, the wife was educated, she'd been employed outside the home, she'd only been unemployed two years at the filing. And the judge found that, you know, reemployment that she was highly employable, and the judge ordered rehab alimony instead of the general term of alimony. So I thought that was a really interesting case to sort of highlight. But on the second job, attribution of income, I was looking at this Vedensky case, 2014. This was really interesting to me, because like I said, it never sort of occurred to me that somebody would be seeking attribution on a second job. So the facts in this case was the former wife was the payor, she had a full-time job, and she also had a part-time job on top of the full-time job. And the court had concluded that she could be earning even more at her part-time job and attributed income. So she had been earning 214,000 a year working full-time at the hospital. She was working part-time per diem at a rehab hospital. The judge not only took the second job into account in calculating the alimony, but considered her ability to work even more at a second job and attributed income to her. So I highlight this because I've never seen anything like this. So the court found, we conclude that a party who works at a full-time or full-time equivalent job may not be found to be unemployed or underemployed based on the level of compensation received from a second job obtained after entry of the initial order, unless the judge concludes based on findings supported by evidence that a basis exists for rebutting that presumption. So the court found that it was an error, citing that income from a second job or overtime shall be presumed to be immaterial to an alimony modification if a party works more than a single full-time equivalent job, or the second job, or overtime became after entry of the initial order. Of course, we now know that that's probably going to be in conflict with child support under Cavanagh, which specifically found that the second job needed to be included. But what I'm highlighting here was the court saying that they were going to attribute income because when you work at second job, you should be working -- given more hours. So, Jennifer, you're shaking your head, feel free to comment. You're on mute.

>> I just can't imagine. I mean, people work second jobs to generate, most cases, additional income to pay for extraordinary expenses, right? And so when you have somebody who's already a high income earner, 240,000 a year, is choosing to supplement her income by working the second job is that we could be working more hours, like she's already working full-time. I mean, and that's the rub, right, like, I mean, our case was like, look, if a person is working full-time, it's discretionary for child support purposes, whether or not you're including their secondary income, and the court looks to why they're working that job and how long they've been working that job. You know, is this something that preexisted the divorce? Is it something that they did like in the Cavanagh, it was the party doing that to pay for private school education, right, benefiting the child. Is it benefiting the person as an individual, such as just seems crazy to me that [inaudible]

>> The only thing I could think about, and I have no knowledge of this, whatsoever, is that she must have done something to really offend the court.

>> I thought the same thing.

>> Yes. [Inaudible]. Because it's such a shocking order. So, I can see Judge Black smiling, but yes. OK. So the takeaway from this is when you're talking about attribution of income is that the voluntariness of a career change is not dispositive of income attribution. So you need to be looking at why factors of how hard they're trying to replace that job, and certainly, whether they can find a job in that area, you know, just because somebody has earned, you know, we hear this all the time, you know, I can't find a job, and we bring in vocational experts and, you know, I'd love Judge Black to weigh in on that. You know, my question is always, OK, you've told me that my client qualifies for this job, but you haven't told me that they're actually going to be able to get it, you know. And when you've got the testimony, I've worked with x amount of headhunters. I've applied to, you know, 500 jobs. I've received no offers or I've received offers significantly less. I mean, it really comes down to the evidence, but attribution of income is not automatic but it's going to be closely looked at.

>> Judge, what do you need to see to attribute and --

>> You know, we've talked about evidence coming in, but one of the things that impacts me in this type of attribution issue is the credibility of the testimony of the person. And that's something that is, you know, unique to that particular case. And sometimes, you know, when you sit, you know, as a judge, you don't abandon your common sense. And so when we're presented with evidence that says that, you know, this person has these qualifications, and the industry shows that there is this availability out there. And then you have the person saying that they can't become employed, especially, for example, in today's market it's kind of an employee's market. I mean, you see many people are not able to have their businesses up and running because they can't find employees. So that comes down, for me, to the credibility of the testimony of the individual who's seeking or supposedly seeking the position. And so the cross examination of that person, so let's use, for example, to say that say it's the wife that is not taking advantage of what has been presented to me, her cross examination is going to be very significant for me, because I'm going to be looking to, you know, I'm going to be assessing her credibility, and that's one of the other factors that comes into play, and it's an important factor. I mean, we have the evidence, whether the evidence is in, the evidence isn't, what weight are you going to give it, but then you have the credibility, and that's significant to me. So once I hear the direct, you know, testimony of the person, and I'm very anxious to see what I'm going to receive on cross, so you need to be prepared to cross examine that person. That's what I would say. And in the, you know, the reality of what's going on is, you know, is significant, especially, for example, today, when is a tremendous, I think maybe it's fair to say perhaps more jobs than people who are wish to retain them.

>> And I think on that, you know, I think I sort of touched on ageism, so I think to Judge Black's point, there's going to be a presumption that everybody who wants a job can have one. So if your client is somebody that cannot be reemployed, or certainly not at the level they were at, you have to be prepared to explain that.

>> Right, especially absent, you know, certain types of things. Like if someone has, you know, suffered some type of injury or illness, it's, you know, those types of things. But absent that, the cross examination is going to be very significant to me. Because, you know, here we're talking about alimony, but a lot of times throughout the whole course of this seminar, we've talked about the, you know, how interrelated alimony and child support are. And so everyone, I think, as an obligation to support their children. And so those are, you know, factors that come into play, but I would say your cross examination is going to be key on that.

>> Great. All right. Jennifer, you're on mute.

>> Shucks, did it again. I have another question for the judge. So, what do you want to see, because when somebody's out of work and they say I'm looking for work, what evidence do you like to see to support their representations that they're seeking for work, they're being diligent in their work search, question number one. And then number two, do you entertain motions for jobs seek orders and put requirements around what somebody needs to do?

>> I like to see, and I will sometimes say to people, I have indicated to people that you will need to engage in a minimum of x applications and you'll need to document that for the court the next time you come, indicating how you did it, who you did it. And I say to them that it's significant to me to know that you're making a good faith effort, because looking for a job in and of itself is a job. I'm not expecting someone to retain a headhunter or something like that, but especially now where people don't have to, you know, hit the pavement, so to speak, and so much of the ability to secure employment can be advanced through the internet, an electronic means. I'm going to say to someone, you're going to need to tell me how many you did and, you know, how you followed up, who the people are. So I want details as to what they did, and it's interesting how people comply with that. Because I'll ask for the chart, you know, I always look at the last order that I entered before I, you know, start a hearing to see if I did anything that I need to be looking for. And that's one of the things I'll say, you know, did you bring it, let's look at it. And because it is, it's a commitment to get a job, especially for individuals in certain income brackets that wants to be able to, they're looking to at least find a lateral position, if not, you know, increase their employment options. So, that's how I usually do it. So, I'm trying to think, I'm trying to remember if anyone has said to me, oh, we want you to enter a seat, I think probably yes, but I think that I let people know that that's generally how I'm going to approach it, you're going to need to show me what, you know, what you've done. So, if that answers your question.

>> Right. Well, we don't have any questions coming in. So, does anybody have any last thoughts, and we'll wrap up?

>> So the question for the judge.

>> Sure.

>> [Inaudible] is a an employee's market out there, do you think it's more incumbent on us representing someone who is unemployed to show that they can't get a job, or is the onus on the person trying to attribute income to show that there are jobs available? Has that kind of burden of proof shifted so that's on the attorney representing the unemployed party?

>> I think, you know, that's an interesting question is, you know, does the burden shift, because that's a formal thing, right? For me, I'm looking to just to reiterate my position, I want to be able to give anyone who comes in front of me the benefit of the credibility of their representations, so I want them to tell me what they've done. So to specifically answer your point, if I was representing the party who was unable to get the job, I would want to be able to indicate all that they have done. And to that end, it's important that you as the attorney, and I'm speaking to our, you know, our attendees, that you as the attorney know all of that information, because one of the things that you'll want to master is the ability to answer the questions that might be very specific coming from the judge, because it's interesting and it sometimes happens, it's just, you know, no one can be 100% prepared. But it's always interesting when I have two attorneys that will be answering my questions, and then I'll be getting into, you know, more detailed facts, and it happens that the attorneys will start deferring to their clients to answer that specific question. And I get that, I get that, you know, but you're entering into, you know, dangerous territory when you start letting your client speak. As a general rule, I won't hear from parties if they're represented by counsel, unless it's something, you know, that it's going to save time, like what was the date that, you know, we had that, you know, big European vacation or something like that. But beyond that, it's tricky. So I would say, if I was the person to bring it back, if I was the attorney representing the person who could not get employed, I would come prepared to acknowledge the expert and then say, we're not disputing that that may not exist, but my client has done this, this, this, this and this. And it could be that's the reality of the circumstances is your client could have had a number of interviews, and that's important for me to know, but they may not have gotten call back, do you know what I mean? And to a certain extent, I then can't hold them responsible for the fact that those particular employer is looking perhaps for skills that they're not satisfying. So there's, you know, there's always a little balance. [Inaudible].

>> That's very helpful. All right, well, I want to thank everybody for taking the time, not just to be here today, but for putting your presentations together, because it takes a lot of work for us to summarize everything for everybody, so thank you.

>> Well, thank you. I always learn something, so I --

>> Me too.

>> -- I take notes on the slides. So, thank you.

>> Thank you.

>> Your preparation, your slides were great. I found them very helpful.

>> Thank you. All right, everybody, take it easy.

>> Great. Have a good evening everybody.

>> You too.

>> Thank you. Good bye now.
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