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1:18 Uniform Rules on Dispute Resolution

Rule 1 Court Connected Dispute Resolution

(a) Scope, Applicability and Purpose of Rules. These rules govern court-connected dispute
resolution services provided in civil and criminal cases in every department of the Trial
Court. The Ethical Standards in Rule 9 also apply to neutrals who provide court-connected
dispute resolution services in the Supreme Judicial Court and the Appeals Court. The purpose
of the rules is to increase access to court-connected dispute resolution services, to ensure that
these services meet standards of quality and procedural fairness, and to foster innovation in
the delivery of these services. The rules shall be construed so as to secure those ends. To the
extent that there is any conflict between these rules and the Massachusetts Rules of Civil
Procedure, the Massachusetts Rules of Criminal Procedure, the Massachusetts Rules of
Appellate Procedure, the Massachusetts Rules of Domestic Relations Procedure, the Juvenile
Court Rules, the Standards and Forms For Probation Offices of the Probate and Family Court
Department (hereinafter the “Probation Standards”) promulgated by the Office of the
Commissioner of Probation effective July 1, 1994, or the Rules of the Supreme Judicial
Court and the Appeals Court, then the Massachusetts Rules of Civil, Criminal, Appellate, and
Domestic Relations Procedure, the Juvenile Court Rules, the Probation Standards, or the
Supreme Judicial Court and Appeals Court rules shall control. The Supreme Judicial Court,
the Appeals Court, the Chief Justice for Administration and Management, and each Trial



Court department may adopt additional rules or administrative procedures to supplement
these rules, provided that they are consistent with these rules.

(b) Guiding Principles. The interpretation of these rules shall be guided by the following
principles:

(1) Quality. The judiciary, collaborating with others experienced in dispute resolution, is
responsible for assuring the high quality of the dispute resolution services to which it refers
the public.

(i1) Integrity. Dispute resolution services should be provided in accordance with ethical
standards and with the best interest of the disputants as the paramount criterion.

(ii1) Accessibility. Dispute resolution services should be available to all members of the
public regardless of their ability to pay.

(iv) Informed choice of process and provider. Wherever appropriate, people should be
given a choice of dispute resolution processes and providers and information upon which to
base the choice.

(v) Self-determination. Wherever appropriate, people should be allowed to decide upon the
issues to be discussed during a dispute resolution process, and to decide the terms of their
agreements.

(vi) Timely services. Dispute resolution services, to be most effective, should be available
early in the course of a dispute.

(vii) Diversity. The policies, procedures and providers of dispute resolution services should
reflect the diverse needs and background of the public.

(viil) Qualification of neutrals. Dispute resolution services should be performed only by
qualified neutrals. There are many ways in which a neutral may become competent, and
there are many ways to determine qualifications of neutrals, such as assessing performance
and considering a neutral’s education, training, experience and subject matter expertise.

Rule 2 Definitions.

As used in these rules, the following terms shall have the following meanings:

“Arbitration” means a process in which a neutral renders a binding or non-binding decision
after hearing arguments and reviewing evidence.

“Case evaluation” means a process in which the parties or their attorneys present a summary
of their cases to a neutral who renders a non-binding opinion of the settlement value of the
case and/or a non-binding prediction of the likely outcome if the case is adjudicated.

“Clerk” means the clerk, clerk-magistrate, recorder, or register of a court, or a designated
assistant clerk-magistrate, assistant recorder or assistant register of probate.



“Community mediation program” means a non-profit, charitable program whose goals are
to promote the use of mediation and related conflict resolution services by volunteers to
resolve disputes including those that come to, or might otherwise come to, the courts.

“Conciliation” means a process in which a neutral assists parties to settle a case by
clarifying the issues and assessing the strengths and weaknesses of each side of the case, and,
if the case is not settled, explores the steps which remain to prepare the case for trial.

“Court” means the Land Court, the Boston Municipal Court, or a division of the District
Court, the Superior Court, the Probate and Family Court, the Housing Court or the Juvenile
Court. The provisions of these rules addressed to courts shall apply to judges, clerks,
probation officers and other employees of these courts. For the purposes of Rule 9, “court”
also includes the appellate courts.

“Court-connected dispute resolution services” means dispute resolution services provided
as the result of a referral by a court. “To refer,” for purposes of this definition, means to
provide a party to a case with the name of one or more dispute resolution services providers
or to direct a party to a particular dispute resolution service provider.

“Dispute intervention” means a process used in the Probate and Family Court and in the
Housing Court in which a neutral identifies the areas of dispute between the parties, and
assists in the resolution of differences.

“Dispute resolution service” means any process in which an impartial third party is engaged
to assist in the process of settling a case or otherwise disposing of a case without a trial,
including arbitration, mediation, case evaluation, conciliation, dispute intervention, early
neutral evaluation, mini-trial, summary jury trial, any combination of these processes, and
any comparable process determined by the Chief Justice for Administration and Management
of the Trial Court or the Supreme Judicial Court to be subject to these rules. The term
“dispute resolution service” does not include a pretrial conference, an early intervention
event, a screening, a trial, or an investigation.

“Early intervention” means a compulsory, judicially supervised event, early in the life of a
case, with multiple objectives relating to both scheduling of litigation and selection of dispute
resolution services.

“Early neutral evaluation” means case evaluation which occurs early in the life of a
dispute.

“Immediate family” means the individual’s spouse, domestic partner, guardian, ward,
parents, children, and siblings.

“Mediation” means a voluntary, confidential process in which a neutral is invited or
accepted by disputing parties to assist them in identifying and discussing issues of mutual
concern, exploring various solutions, and developing a settlement mutually acceptable to the
disputing parties.

“Mini-trial” means a two-step process to facilitate settlement in which (a) the parties’
attorneys present a summary of the evidence and arguments they expect to offer at trial to a
neutral in the presence of individuals with decision-making authority for each party, and (b)



the individuals with decision-making authority meet with or without the neutral to discuss
settlement of the case.

“Neutral” means an individual engaged as an impartial third party to provide dispute
resolution services and includes but is not limited to a mediator, an arbitrator, a case
evaluator, and a conciliator. “Neutral” also includes a master, clerk, clerk-magistrate,
register, recorder, family service officer, housing specialist, probation officer, and any other
court employee when that individual is engaged as an impartial third party to provide dispute
resolution services. For purposes of Rule 9, “neutral” also means an administrator of a
program providing court-connected dispute resolution services.

“Program” means an organization with which neutrals are affiliated, through membership
on a roster or a similar relationship, which administers, provides and monitors dispute
resolution services. A program may be operated by a court employee or by an organization
independent of the court, including a corporation or a governmental agency. A program
operated by a court employee may include one or more court employees or non-employees or
a combination of court employees and non-employees on its roster.

“Provider” or “provider of dispute resolution services” means a program which provides
dispute resolution services or a neutral who provides dispute resolution services.

“Screening” means an orientation session in which parties to a case and/or their attorneys
receive information about dispute resolution services. The case is reviewed to determine
whether referral to a dispute resolution service is appropriate, and, if so, to which one. In a
screening, there may also be discussion to narrow the issues in the case, to set discovery
parameters, or to address other case management issues.

“Summary jury trial” means a non-binding determination administered by the court in
which (a) the parties’ attorneys present a summary of the evidence and arguments they
expect to offer at trial to a six-person jury chosen from the court’s jury pool, (b) the jury
deliberates and returns a non-binding decision on the issues in dispute, (c) the attorneys may
discuss with the jurors their reaction to the evidence and reasons for the verdict, and (d) the
presiding neutral may be available to conduct a mediation with the parties.
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“Court-connected dispute resolution services.” This definition does not alter the fact that parties
are free on their own initiative to obtain dispute resolution services which are not court-
connected.

“Neutral.” Judges are not included under the term “neutral” in this section because there are other
provisions and rules which apply to the functions of judges.

Rule 3 Administrative Structure for Court-Connected Dispute Resolution
Services.

(a) Appointment of Standing Committee on Dispute Resolution. There shall be a Standing
Committee on Dispute Resolution consisting of up to twenty persons appointed by the Chief
Justice for Administration and Management in consultation with the Chief Justices of the
Trial Court departments. Each department of the Trial Court shall be represented on the
Standing Committee. Members shall be appointed for three year terms and may be



reappointed for additional terms when their terms expire. The Standing Committee shall be
composed of: judges; other court personnel; attorneys; members of the public; academics;
and providers of dispute resolution services. In order to achieve diversity in the membership
of the Standing Committee, the Trial Court shall attempt to make funds available for
expenses associated with participation in the Committee.

(b) Duties of Standing Committee on Dispute Resolution. The Standing Committee shall
advise the Chief Justice for Administration and Management of the Trial Court with respect
to standards for court-connected dispute resolution services and the implementation and
oversight of court-connected dispute resolution services throughout the Trial Court. The
Standing Committee shall work to ensure access to court-connected dispute resolution
services, to ensure the quality of the services, and to foster innovation in the delivery of the
services.

(c) Trial Court Departments. The Chief Justice of each Trial Court department may appoint
an advisory committee on that department’s court-connected dispute resolution services
composed of judges, other court personnel, attorneys, academics, members of the public, and
providers of dispute resolution services, including representatives of community mediation
programs where they provide services to that court department. In order to achieve diversity
in the membership of an advisory committee, the court shall attempt to make funds available
for expenses associated with participation in the committee. An advisory committee shall
function so as to avoid conflict of interest or the appearance of conflict of interest. Each such
Chief Justice may designate an employee as the department coordinator of court-connected
dispute resolution services. Every Trial Court chief justice who approves dispute resolution
programs pursuant to Rule 4(a) shall develop written policies and procedures governing
program operations and record-keeping that will enable evaluation of the program.

(d) Local Dispute Resolution Services Coordinator. The First Justice or the justice with
administrative supervision of each court or division within every Trial Court department shall
designate one court staff member as the dispute resolution services coordinator for that court
or division. By agreement of affected First Justices, one person may be designated as dispute
resolution services coordinator for divisions or courts in more than one department which are
located in the same or a nearby building. The dispute resolution services coordinator shall
maintain information about court-connected dispute resolution services and assist the public
in making informed choices about the use of those services. The coordinator, in collaboration
with the program or programs to which the court division refers cases, shall develop a system
to record and compile data as required by Rule 6(g).

(e) Technical Assistance for Implementation of Dispute Resolution Services. The Chief
Justice for Administration and Management shall, subject to appropriation, provide advice
and consultation to Trial Court departments, courts, advisory committees and designated
dispute resolution staff to assist in developing and operating court-connected dispute
resolution services in accordance with the rules.

Rule 4 Implementation of Court-Connected Dispute Resolution.

(a) Development of List of Approved Programs.

(1) The Chief Justice of each Trial Court department, subject to review for compliance by
the Chief Justice for Administration and Management, shall approve programs to receive



court referrals in accordance with these rules. In order to be approved, programs must:
agree to meet the operations standards in Rule 7; agree to ensure that the neutrals on their
roster who provide court-connected dispute resolution services meet the qualifications
standards in Rule 8; and agree to ensure that the neutrals on their roster follow the ethical
standards in Rule 9 when providing court-connected dispute resolution services. The list of
approved programs shall be developed and maintained through an open process which
includes at least the following: advertisement of the opportunity to apply to be on the list;
fair assessment of programs; efforts to ensure diversity among neutrals as to race, gender,
ethnicity, experience, and training; policies about the length and termination of
participation on the list; and procedures for removing a program from the list for cause
and/or as a result of a complaint filed pursuant to Rule 4(f).

(i1) The Chief Justice for Administration and Management shall distribute a combined list
of the programs approved pursuant to subparagraph (i). The list shall include information
as to each program regarding geographic region, fees, and dispute resolution processes; and
information as to each program’s expertise, including process and subject matter expertise;

(b) Trial Court Department Plans. Each Trial Court department shall develop plans each
fiscal year for the use of court-connected dispute resolution services by the courts in the
department. The Chief Justice shall develop the plan in consultation with the department
advisory committee, the department coordinator of court-connected dispute resolution
services, and the courts in the department. Services may be provided only by programs on the
list developed pursuant to paragraph (a) of Rule 4. The plan shall set forth information about
court-connected dispute resolution services in the department, including at least the
following: current status, goals and objectives, plans for the coming year, any plans for
collaborating with other departments, a budget request, case selection and screening criteria,
plans for early intervention, and needs for education programs. Where appropriate, each
portion of the plan shall address: plans with respect to access to dispute resolution services,
the quality of the services, and efforts to foster innovation in the delivery of services. Plans
shall ensure that court-connected dispute resolution services are available to those who lack
the financial resources to pay for the services and those who would not otherwise have access
to the services. The plans shall be submitted by September 1 of each year to the Chief Justice
for Administration and Management for review and approval.

(c) Pilot Programs for Mandatory Participation in Dispute Resolution Services. Any
Trial Court department may propose to the Chief Justice for Administration and Management
for review and approval an experimental pilot program which requires parties in civil cases to
participate in non-binding forms of dispute resolution services. No Trial Court department
shall administer such a pilot program without the approval of the Chief Justice for
Administration and Management. Case types not suitable for dispute resolution services
should be identified. The pilot program may provide for the mandatory participation of the
parties and shall be assessed regularly to control quality. The minimal requirements for
mandatory participation shall be as follows:

(1) each party shall be provided with an opportunity to terminate the dispute resolution
services, upon motion to the court for good cause shown, but unwillingness to participate
shall not be considered good cause;

(i1) the court shall give preference to a dispute resolution process upon which the parties
agree;



(iii) the court shall explicitly inform parties that, although they are required to participate,
they are not required to settle the case while participating in dispute resolution services;
and

(iv) no fees may be charged for mandatory participation in dispute resolution services, but
the court may charge fees for elective dispute resolution services.

(d) Funding of Court-connected Dispute Resolution Services. As part of the annual
budget requests required by G.L. c. 211B, §10(viii) and (x), the Chief Justice of each Trial
Court department shall include a request for funding for court-connected dispute resolution
services. The budget request shall provide for the funding of court-connected dispute
resolution services for those parties who lack the financial resources to pay for the services or
who would not otherwise have access to the services. Funds may be used for approved
programs to provide screening and to provide and/or administer the services. Budget requests
shall estimate funds needed to maintain previously funded services provided by approved
programs. Additional amounts shall be used for the expansion or improvement of services or
for innovative services. Expenditures shall be subject to the approval of the Chief Justice for
Administration and Management after consultation with the Standing Committee.

(e) Contracts for Court-connected Dispute Resolution Services.
(1) If public funds are appropriated or otherwise available and allocated by the Chief Justice
for Administration and Management of the Trial Court for contracts with court connected
dispute resolution programs, the Chief Justice for Administration and Management, in
consultation with First Justices or other justices with administrative responsibility for
courts and the Chief Justices of affected departments, shall issue one or more requests for
proposals for dispute resolution services to be provided by contracts with approved
programs, shall select programs through a competitive bidding process, and shall execute
contracts for services on behalf of departments and courts which may extend for no more
than three years. These contracts may provide for a program to receive payments approved
under paragraph (d) and may provide that a court will refer all or most of its cases requiring
dispute resolution services to one or more contracting programs.

(i1) If public funds are not involved, but courts seek an exclusive arrangement with a
program or programs for court-connected dispute resolution services, the Chief Justice of
the affected department or his or her designee shall, in consultation with the Chief Justice
for Administration and Management, issue one or more requests for proposals to be
provided by contracts with approved programs, shall select programs through a competitive
process, and, with the approval of the Chief Justice for Administration and Management,
shall execute contracts for services on behalf of departments and courts which may extend
for no more than three years. These contracts may provide that a court will refer all or most
of its cases requiring dispute resolution services to one or more contracting programs.

(ii1) In selecting programs with which to contract, the Chief Justice for Administration and
Management, or the Chief Justice of the department, as applicable, is encouraged to give
preference to programs which demonstrate a record of and commitment to maintaining a
diverse roster and operating in a manner which is accountable to the community.

(iv) The competitive bidding requirements in this subsection shall not apply to programs in
which dispute resolution services are provided exclusively by court employees.
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(f) Complaint Mechanism. The Chief Justice for Administration and Management, in
consultation with the Chief Justices of the departments and with the advice of the Standing
Committee, shall develop a uniform procedure for handling complaints regarding court-
connected dispute resolution services.

Commentary
(a) Development of List of Approved Programs. Two Supreme Judicial Court Commissions have

recommended measures like those contained in this paragraph and Rule 6(a) to ensure fair access
to court appointments. See, Gender Bias Study of the Massachusetts Court System, Supreme
Judicial Court, (1989), p.168 and Equal Justice, Commission to Study Racial and Ethnic Bias in
the Courts, Supreme Judicial Court, (1994), p.128-129.

(b) Trial Court Department Plans. The department plans are expected to be incremental, starting
in the first year with a simple description of current and planned services and funding needs, and
becoming gradually more extensive in future years. One desirable feature of department plans
would be to aim for a consistent level in the quality and quantity of services in all courts across
the state.

The criteria governing case selection should identify any categories of case which the department
determines should be routinely excluded from dispute resolution as a matter of policy. For
example, some commentators believe that courts should not, without a compelling countervailing
reason, refer cases to dispute resolution services when there is a need for public sanctioning of
conduct or a public declaration of rights, when repetitive violations of statutes or regulations need
to be dealt with collectively and uniformly, or when a party or parties are not able to negotiate
effectively themselves or with assistance of counsel.

Trial Court department chief justices should gather sufficient information from courts within the
department to oversee the courts’ use of dispute resolution services pursuant to the Uniform Rules
on Dispute Resolution, and, in addition to or as part of the plans required by this section, should
submit reports each year to the Chief Justice for Administration and Management about that
department’s use of court-connected dispute resolution services. The reports should contain
information requested by the Chief Justice for Administration and Management, including (i) a
narrative of significant program developments and activities; and (ii) case record information.
Program developments and activities should be described with reference to stated goals and
objectives, including: accessibility, quality, collaborative activities, new initiatives, unexpected
outcomes, and early intervention initiatives. The Chief Justice for Administration and
Management should request case record information needed to plan and oversee court-connected
dispute resolution services under these rules, including case record information by type of dispute
resolution process, such as total numbers of: cases screened, pretrial referrals, types of cases,
cases referred, cases which entered a dispute resolution process, cases in which agreement was
reached and not reached, cases in which resolution is pending, referrals made by each court to
each approved program, referrals accepted by each program, and cases reviewed by early
intervention processes. Each court and program would need to keep records on case record
information in order to comply with any such request. See Rule 6(g).

(c) Pilot Programs for Mandatory Participation in Dispute Resolution Services. In designing pilot
programs, courts will comply with G.L. c. 209A, §3, which provides that in abuse prevention
proceedings, “No court may compel parties to mediate any aspect of their case.”

(e) Contracts for Court-connected Dispute Resolution Services. Decisions in the awarding of
contracts should not be based solely on cost, but should also reflect values and goals such as
responsiveness to the community, the availability of a diverse pool of neutrals, outreach abilities,
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and the need for variety in referrals. See Rules 6(a) and 7(c) for referral rules affecting programs
which are awarded contracts.

(f) Complaint Mechanism. The complaint mechanism should be designed to be accessible and
user-friendly. Information about the complaint mechanism should be posted in every courthouse
and included in the written information prepared pursuant to Rule 5.

Rule 5 Early Notice of Court-Connected Dispute Resolution Services.

Clerks shall make information about court-connected dispute resolution services available to
attorneys and unrepresented parties. This information should state that selection of court-
connected dispute resolution services can occur at the early intervention event or sooner, and
that no court may compel parties to mediate any aspect of an abuse prevention proceeding
under G.L. c. 209A, §3. Insofar as possible, information should be available in the primary
language of the parties. Attorneys shall: provide their clients with this information about
court-connected dispute resolution services; discuss with their clients the advantages and
disadvantages of the various methods of dispute resolution; and certify their compliance with
this requirement on the civil cover sheet or its equivalent.

Commentary
Information about the availability of court-connected dispute resolution services should be added

to the standard summons form.

Although the rule is limited to civil cases, courts are encouraged to distribute information about
court-connected dispute resolution services in appropriate criminal matters, including
delinquency cases and hearings on applications for criminal complaints pursuant to G.L. c. 218

§35A.

The information made available by clerks should include a general description of dispute
resolution services, an explanation of reasons for choosing whether or not to use these services in
different kinds of cases, an enumeration of the services available by referral from the court where
the complaint is filed, information designed to ensure that pro se litigants make informed choices
about the use of these services, information about the process for filing complaints regarding
court-connected dispute resolution services, notice of the right to bring an adviser of one’s own
choice to a dispute resolution session pursuant to Rule 7(d),and information about the right to an
interpreter’s services throughout a legal proceeding pursuant to G.L. c. 221C. To the extent
possible, courts should also provide pro se litigants with written information containing answers
to frequently asked questions (regarding statutory rights, for example).

Rule 6 Duties of Courts with Respect to Court-Connected Dispute Resolution
Services.

(a) Referral of Cases. No court may refer cases to a provider of dispute resolution services
unless the provider is an approved program included on the list developed pursuant to Rule
4(a). In all cases, courts shall inform parties that they are free to choose any approved
program on the list, subject to such reasonable limitations as the court may impose, or any
other provider of dispute resolution services. If the parties are unable or unwilling to choose a
program from the list or another provider, a court may make a referral to a specific program
on the list in which the court has confidence, whether or not the court has a contract for
services with that program. The court shall make a reasonable effort to distribute such
specific referrals fairly among programs on the list, taking into consideration geographic
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proximity, subject matter competence, special needs of the parties, and fee levels. In the
alternative, a court may refer all or most of its cases requiring dispute resolution services to
one or more approved programs in which the roster consists exclusively of one or more court
employees or with which it has a contract for services pursuant to Rule 4(e). Notwithstanding
the foregoing, a court may refer a case to a provider that is not on the list in exceptional
circumstances, when special needs of the parties cannot be met by a program on the list. The
judge shall report any such referral and the exceptional circumstances which required it to the
Chief Justice of the department. In a criminal case, the court shall consult with the
prosecuting attorney and obtain the approval of the defendant and, where applicable, the
victim, before making a referral to a dispute resolution program.

(b) Screening. In civil cases, courts may require parties and/or their attorneys to attend a
screening session or an early intervention event regarding court-connected dispute resolution
services except for good cause shown.

(c) Time for Dispute Resolution. A court may establish a deadline for the completion of a
court-connected dispute resolution process, which may be extended by the court upon a
showing by the parties that continuation of the process is likely to assist in reaching
resolution.

(d) Choice. No court shall require parties to participate in dispute resolution services without
meeting the minimal requirements set forth in Rule 4(c), except that Probate and Family
Courts may require parties to participate in dispute intervention. Except in a case affected by
a pilot program under Rule 4(c) or a case involving such a referral to dispute intervention, the
court shall inform litigants, both at the time of referral and at the beginning of the dispute
resolution process, that the decision to participate in a dispute resolution process is voluntary.

(e) Space for Dispute Resolution Sessions. Courts may, subject to guidelines issued by the
Chief Justice for Administration and Management of the Trial Court, provide available
courthouse space or other resources for court-connected dispute resolution services provided
by approved programs. The space provided shall be sufficiently private and readily
accessible. Reasonable accommodation shall be made for disabled individuals.

(f) Communication with Program or Neutral.

(1) The court shall give a program which is providing court-connected dispute resolution
services sufficient information to process the case effectively.

(i1) The program shall give the court’s administrative staff sufficient case-specific and
aggregate information to permit monitoring and evaluation of the services.

(ii1)) Communication with the court during the dispute resolution process shall be conducted
only by the parties or with their consent. The parties may agree, as part of the dispute
resolution process, as to the scope of the information which they, the program, or the
neutral will provide to the court. Absent an agreement of the parties and subject to the
provisions of Rule 9 regarding confidentiality and subparagraph (iv) below, the program or
neutral may provide only the following information to the court: a request by the parties for
additional time to complete dispute resolution, the neutral’s assessment that the case is
inappropriate for dispute resolution, and the fact that the dispute resolution process has
concluded without parties’ having reached agreement.



(iv) At the conclusion of conciliation or dispute intervention, the program or neutral may
communicate to the court recommendations, a list of those issues which are and are not
resolved, and the program’s or neutral’s assessment that the case will go to trial or settle,
provided that the parties are informed at the initiation of the process that such
communication may occur.

(g) Data Collection. The court, in collaboration with the approved program or programs to
which it refers cases, shall develop a system to record accurately and compile regularly data
sufficient to track cases, monitor services, and provide any information required or requested
by the applicable Trial Court department chief justice or the Chief Justice for Administration
and Management.

(h) Intake and Selection. Every court shall evaluate cases to ensure that they are appropriate
for dispute resolution based on the case selection criteria of the applicable department
developed pursuant to Rule 4(b).

(i) Inappropriate Pressure to Settle. Courts shall inform parties that, unless otherwise
required by law, they are not required to make offers and concessions or to settle in a court-
connected dispute resolution process. Courts shall not impose sanctions for nonsettlement by
the parties. The court shall give particular attention to the issues presented by unrepresented
parties, such as the need for the neutral to memorialize the agreement and the danger of
coerced settlement in cases involving an imbalance of power between the parties. In dispute
intervention, in cases in which one or more of the parties is not represented by counsel, a
neutral has a responsibility, while maintaining impartiality, to raise questions for the parties
to consider as to whether they have the information needed to reach a fair and fully informed
settlement of the case.

(j) Sanctions for Failure to Attend Sessions. A court may impose sanctions for failure
without good cause to attend a mandatory screening session, an early intervention event, or a
scheduled dispute resolution session.

Commentary
(a) Referral of Cases. Parties who are interested in dispute resolution services should be referred

to the court’s dispute resolution coordinator for assistance in those courts which neither offer a
program operated by a court employee nor have a contract with any program, or which have
contracts with more than one program.

This paragraph governs court referrals and does not alter the fact that parties may obtain dispute
resolution services on their own initiative from a neutral or organization not on the list, consistent
with the schedule established by the court.

Courts are encouraged to provide neutrals with information about counsel for indigent persons in
civil cases, including information about legal services, lawyer referral services, or volunteer
programs such as “lawyer of the day.”

ADR has been used successfully by the courts in a wide range of both civil and criminal cases,
and in matters that might otherwise become the subject of civil or criminal litigation. The courts
should undertake further exploration of the use of ADR in both civil and criminal matters. There
are, however, policy reasons which make the use of ADR inappropriate in some cases. See
Commentary to Rule 4(b). This paragraph does not limit the discretion of the prosecuting attorney



in a criminal case to commence or proceed with the prosecution of the case, nor does it enlarge
the limited authority of the court to dismiss a criminal case.

(f) Communication with Program or Neutral. This rule is not intended to remove the evidentiary
bar against the admissibility of settlement discussions. In appropriate cases, the court should
make the case file available to the neutral. Subparagraph (iv) applies only to the processes of
conciliation and dispute intervention, and does not affect other dispute resolution processes.

(g) Data Collection. The court shall make available to the neutral, upon request, information as to
whether a case has been referred to the neutral by the court.

(1) Inappropriate Pressure to Settle. Courts and programs should consider the use of checklists or
other forms for the gathering of information by the neutral in dispute intervention, in order to aid
the neutral in discussing with unrepresented parties relevant factual circumstances and issues
which might go unaddressed without such tools. In addition, courts should make their facilities
available to “lawyer of the day” programs, to which neutrals or the court can refer unrepresented
parties for legal advice.

(j) Sanctions for Failure to Attend Sessions. Sanctions should be imposed only by order ofa
judge and only in the case of willful failure to attend an event or session.

Rule 7 Duties of Approved Programs with Respect to Court-Connected Dispute
Resolution Services.

(a) Program Administration. Programs shall be monitored and evaluated on a regular basis.
Settlement rates shall not be the sole criterion for evaluation. Every program shall evaluate
its neutrals on a regular basis. Every program shall develop and comply with written policies
and procedures governing program administration and operations, including policies
regarding evaluation, facilities, communication with the court, data collection, pressure to
settle, and intake and selection, which are consistent with policies developed by Trial Court
departments pursuant to Rule 3(c) and with Rules 4(a) and 6(a), (e), (f), (g), (h) and (i). A
program may refuse to accept a referral from a court if the case does not meet the program’s
intake and selection criteria.

(b) Diversity. Programs shall be designed with knowledge of and sensitivity to the diversity
of the communities served. The design shall take into consideration such factors as the
languages, dispute resolution styles, and ethnic traditions of communities likely to use the
services. Programs shall not discriminate against staff, neutrals, volunteers, or clients on the
basis of race, color, sex, age, religion, national origin, disability, political beliefs or sexual
orientation. Programs shall actively strive to achieve diversity among staff, neutrals, and
volunteers.

(c) Rosters. Programs shall (i) assemble, maintain and administer rosters of qualified
neutrals in conformity with these rules; (ii) except in the case of programs in which the roster
consists exclusively of court employees, make a reasonable effort to distribute referrals fairly
among individuals on the list, taking into consideration geographic proximity, subject matter
competence, special needs of the parties, scheduling, and fee levels; (iii) adopt a fair and
reasonable method by which qualified individuals may join the roster at its inception, when
vacancies occur, or when the caseload requires additional neutrals; and (iv) adopt a fair and
reasonable method by which individuals may be removed from the roster, including a
provision for a periodic review of the roster. The methods used by the program for adding



and removing neutrals shall be set forth in writing and made available to individuals applying
for affiliation.

(d) Presence of Advisers. Parties, in consultation with their attorneys, if any, shall be
permitted to decide whether their attorney, advocate or other adviser will be present at court-
connected dispute resolution sessions.

(e) Fees. Programs may charge fees for service. Parties shall not be charged a fee for
attendance at a mandatory screening session or an early intervention event, or for dispute
resolution services provided by court employees. Fees charged by a provider of court-
connected dispute resolution services shall be approved by the Chief Justice of the applicable
court department. The fee schedule shall provide for fee waived or reduced fee services to be
made available to indigent and low income litigants. Fees may not be contingent upon the
result of the dispute resolution process or the amount of the settlement. Neutrals may assist
parties to negotiate an equitable allocation of fees.

(f) Dispute Resolution Sessions. The program shall make reasonable efforts to schedule
dispute resolution sessions at the convenience of the parties. The program shall allow
adequate time in the dispute resolution session to discuss issues and reach settlement.

(g) Written Agreement. If a settlement is reached, the agreement shall be prepared in
writing and signed by the parties, who shall forward for docketing a notice of the disposition
of the case to the clerk of the court in which the case is pending. The neutral may participate
in the preparation of the written agreement. At the parties’ request, the court may allow an
oral agreement instead of a written one.

(h) Orientation and Supervision of Neutrals. The program shall ensure that neutrals are
familiar with the policies and operations of the court and the program. The program shall
supervise its neutrals. During dispute resolution sessions, newly trained neutrals shall have
immediate access to an experienced neutral.

(i) Enforcement of Qualifications Standards and Ethical Standards. Each approved
program shall be responsible for enforcing the qualifications standards in Rule 8 and the
ethical standards in Rule 9, and for taking appropriate action if a neutral on its roster fails or
ceases to meet the qualifications standards or violates the ethical standards. Appropriate
actions include referral for further training, suspension from the roster, or removal from the
roster. If the Chief Justice of a Trial Court Department directs a program to take such action
as a result of a complaint about the neutral and the program refuses to act, the Chief Justice
may revoke the program’s status as a program approved to receive referrals from that
department.

Commentary
(a) Program Administration. Evaluation methods should be designed to incorporate the

experiences of disputants.

Rule 8 Qualification Standards for Neutrals.

(a) Purpose and Applicability. The purpose of setting qualifications standards for neutrals
who receive court referrals is to foster high quality dispute resolution services. This rule shall



apply to neutrals who provide mediation, arbitration, conciliation, case evaluation, dispute
intervention, mini-trials or summary jury trials in court-connected programs.

(b) General Provisions.

(1) General Qualifications Requirements. To be qualified to provide dispute resolution
services for cases referred by a court to an approved program, a neutral shall satisfy the
requirements specified in this rule for the particular process which he or she provides
unless exempted pursuant to Rule 8(k). A neutral may meet one or all of these requirements
using the alternative method, if any, specified for the particular process, pursuant to Rule
8(j). To remain qualified, neutrals shall satisfy the continuing education and continuing
evaluation requirements, if any, specified in this rule for the particular process.

(i1) Additional Qualifications. Trial Court Departments may establish additional
qualifications for neutrals in approved programs in addition to those set forth in this rule
provided they are consistent with these rules. In establishing such additional standards,
court departments may provide for consideration of such factors as an individual’s
experience as a neutral, educational background, work experience, or subject matter
expertise, and may also require such neutrals to complete specialized training or
demonstrate subject matter expertise. Academic degrees and professional licensure may be
among the factors considered but cannot be used as preclusive criteria by court departments
in establishing additional qualifications for mediators or arbitrators participating in
approved programs.

(ii1) Competence. In qualifying mediators and arbitrators to handle court referrals, approved
programs may consider such factors as an individual’s experience as a mediator or
arbitrator, educational background, work experience and subject matter expertise.
Academic degrees and professional licensure may be among the factors considered but
cannot be used as preclusive criteria by approved programs in qualifying mediators and
arbitrators for inclusion in court panels. Academic degrees and professional licensure may
be used as preclusive criteria for qualifying conciliators, case evaluators, mini-trial neutrals
and summary jury trial neutrals.

(iv) Duties of the Chief Justice for Administration and Management. The Chief Justice for
Administration and Management (CJAM) shall oversee and monitor the implementation of
this rule, and suggest changes as needed. The CJAM shall, in consultation with the
Standing Committee, develop guidelines for implementing the provisions of this rule. The
CJAM shall collect, publish and distribute to approved programs any changes in the
guidelines, and shall maintain the annual certifications submitted by approved programs as
to the training, evaluation, mentoring and continuing education of neutrals.

(v) Duties of Approved Programs. Each approved program shall ensure that the neutrals on
its roster meet the applicable training, mentoring, evaluation, continuing education,
continuing evaluation, professional and experience requirements set forth in this rule and
the guidelines adopted pursuant to Rule 8(b)(iv), and any additional qualification
requirements adopted by a Trial Court Department. Each approved program shall ensure
that the neutrals meet the standards set forth in the rule and guidelines, that any alternative
method relied upon by a neutral to meet the standards is in compliance with Rule 8(j) and
the guidelines, and that reliance upon the limited exemption is in compliance with Rule
8(k). To carry out these duties, each program shall take the following specific actions:



(a) Attest in its application for program approval that it will assign cases referred by a
court only to neutrals who meet the qualifications standards;

(b) Maintain for the tenure of the neutral’s association with the program, and for three
years thereafter, documentation which demonstrates that the neutral meets the
qualifications standards. Such documentation shall include, without limitation, the
following:

(i) Name of the neutral;

(i1) Name of the training organization where the neutral satisfactorily completed any
required training (or documentation of the neutral’s compliance with the alternative
method of meeting any training requirement pursuant to Rule 8(j));

(ii1) Outcome of any required mentoring and evaluation for each neutral (or
documentation of the neutral’s compliance with the alternative method of meeting any
evaluation requirement pursuant to Rule 8(j));

(iv) Documentation of the neutral’s participation in any required continuing education
and in any required continuing evaluation;

(v) Documentation demonstrating that the neutral meets any applicable requirements as
to professional licensure, experience or subject matter expertise; and

(vi) Documentation demonstrating that the neutral qualifies for the limited exemption set
forth in Rule 8(k).

(c) Certify annually to the AOTC that the neutrals on its roster meet the requirements for
training, mentoring and evaluation, and continuing education set forth in this rule and the
guidelines.

(d) Make the documentation demonstrating a neutral’s qualification and the
documentation demonstrating the program’s compliance with the rules and the guidelines
available to the AOTC and to the Chief Justices of the Trial Court Departments for
inspection and copying upon request.

(c) Mediators.

(1) Training Requirement. A mediator shall successfully complete a basic mediation
training course of at least thirty hours and a court orientation, both of which comply with
the guidelines adopted pursuant to Rule 8(b)(iv). A mediator shall also complete any
additional, specialized training required by a Trial Court Department.

(i) Mentoring and Evaluation Requirement. A mediator shall complete the mentoring and
evaluation requirements contained in the Guidelines adopted pursuant to Rule 8(b)(iv).

(ii1) Continuing Education. A mediator shall participate in any continuing education
required by the approved program with which he or she is affiliated or by the court
department in which he or she is providing services.



(iv) Continuing Evaluation. A mediator shall participate in regular evaluation as required
by Rule 7.

(d) Arbitrators.

(i) Training Requirement. An arbitrator shall successfully complete a basic arbitration
training course of at least eight hours and a court orientation, both of which comply with
the guidelines adopted pursuant to Rule 8 (b)(iv). An arbitrator shall also complete any
additional, specialized training required by a Trial Court Department.

(i1) Mentoring and Evaluation Requirement. An arbitrator shall complete the mentoring and
evaluation requirements contained in the guidelines adopted pursuant to Rule 8(b)(iv).

(ii1) Continuing Education. An arbitrator shall participate in any continuing education
required by the approved program with which he or she is affiliated or by the court
department in which he or she is providing services.

(iv) Continuing Evaluation. An arbitrator shall participate in regular evaluation as required
by Rule 7.

(e) Conciliators.

(1) Professional Qualifications. A conciliator must be admitted to the bar of the
Commonwealth of Massachusetts, be in good standing with the Board of Bar Overseers,
and have engaged in the practice of law within the Commonwealth of Massachusetts for at
least three years.

(i1) Training Requirement. A conciliator shall successfully complete a conciliation training
course of at least eight hours and a court orientation, both of which comply with the
guidelines adopted pursuant to Rule 8(b)(iv). A conciliator shall also complete any
additional, specialized training required by a trial court department.

(ii1) Mentoring and Evaluation Requirement. A conciliator shall, if required to do so at the
discretion of the approved program with which he or she is affiliated, complete the
mentoring and evaluation requirements of that program contained in the guidelines adopted
pursuant to Rule 8(b)(iv).

(iv) Continuing Education. A conciliator shall participate in any continuing education
required by the approved program with which he or she is affiliated or by the court

department in which he or she is providing services.

(v) Continuing Evaluation. A conciliator shall participate in regular evaluation as required
by Rule 7.

(f) Case Evaluators.

(1) Professional Qualifications. A case evaluator must be admitted to the bar of the
Commonwealth of Massachusetts, be in good standing with the Board of Bar Overseers,



and must have seven years of trial experience within the Commonwealth of Massachusetts
as an attorney or judge.

(i1) Training Requirement. A case evaluator shall successfully complete a basic case
evaluation training of at least eight hours and a court orientation, both of which comply
with the guidelines adopted pursuant to Rule 8(b)(iv). A case evaluator shall also complete
any additional, specialized training required by a Trial Court Department for case
evaluators.

(ii1) Mentoring and Evaluation Requirement. A case evaluator shall complete the mentoring
and evaluation requirements contained in the guidelines adopted pursuant to Rule 8(b)(iv).

(iv) Continuing Education. A case evaluator shall participate in any continuing education
required by the approved program with which he or she is affiliated or by the court
department in which he or she is providing services.

(v) Continuing Evaluation. A case evaluator shall participate in regular evaluation as
required by Rule 7.

(g) Mini-Trial Neutrals.

(1) Professional Qualifications. A mini-trial neutral shall have at least ten years experience
evaluating legal disputes as a judge, arbitrator, attorney, or executive level decision-maker.

(i1) Training Requirements. A mini-trial neutral shall successfully complete the training
required for mediators in Rule 8(c)(i), and the training required for case evaluators in Rule

8(£)(ii).

(ii1) Mentoring and Evaluation Requirement. A mini-trial neutral shall complete the
mentoring and evaluation requirements contained in the guidelines adopted pursuant to
Rule 8(b)(iv).

(iv) Continuing Education. A mini-trial neutral shall participate in any continuing
education required by the approved program with which he or she is affiliated or by the
court department in which he or she is providing services.

(v) Continuing Evaluation. A mini-trial neutral shall participate in regular evaluation as
required by Rule 7.

(h) Summary Jury Trial Neutrals.

(1) Professional Qualifications. A summary jury trial neutral shall be an arbitrator qualified
under this rule, an attorney, or a former judge, with at least ten years of experience as an
arbitrator, trial attorney, or judge. The summary jury trial neutral must be in good standing
in any jurisdiction in which he or she is licensed to practice law.

(i1) Continuing Education. A summary jury trial neutral shall participate in any continuing
education required by the approved program with which he or she is affiliated or by the
court department in which he or she is providing services.



(ii1) Continuing Evaluation. A summary jury trial neutral shall participate in regular
evaluation as required by Rule 7.

(i) Dispute Intervention Neutrals.

(1) Training Requirement. A provider of dispute intervention services shall successfully
complete a training course and a court orientation, both of which comply with the
guidelines adopted pursuant to Rule 8(b)(iv). A provider of dispute resolution services shall
also complete any additional specialized training required by the Trial Court Department in
which he or she is providing dispute intervention services.

(i1) Mentoring and Evaluation Requirement. A provider of dispute intervention services
shall complete the mentoring and evaluation requirements set forth in the guidelines
adopted pursuant to Rule 8(b)(iv).

(ii1) Continuing Education. A provider of dispute resolution services shall participate in any
continuing education required by the approved program with which he or she is affiliated
or by the court department in which he or she is providing services.

(iv) Continuing Evaluation. A provider of dispute resolution services shall participate in
regular evaluation as may be required by the relevant Trial Court Department.

(j) Alternative Methods of Satisfying Requirements. A neutral may be qualified by a
program to handle cases referred by a court by demonstrating that he or she meets the
alternative methods set forth in the guidelines of satisfying the training, mentoring and
evaluation requirements set forth in this rule and the guidelines. Programs that seek to qualify
neutrals through the alternative methods provision are required to compile necessary
documentation pursuant to Rule 8(b)(v) and applicable guidelines.

(k) Limited Exemption from Training, Mentoring and Evaluation Requirements. As a
general rule, all neutrals in approved programs shall satisfy the training, mentoring and
evaluation requirements set forth in Rule 8. However, the Chief Justice of any Trial Court
Department may elect, as a one-time exception to this rule, to exempt mediators, arbitrators,
case evaluators, and conciliators from those requirements, subject to the provisions set forth
below. The Chief Justice for Administration and Management shall establish a process for
notification and a deadline for submission by departmental Chief Justices of their decision to
utilize the exemption, and for programs to apply for the exemption.

(1) One-Time Exemption of Certain Neutrals. This exemption will be a one-time option
available only to those mediators, arbitrators, case evaluators and conciliators who meet the
requirements set forth in Rule 8(k). No other neutral shall be exempted from the training,
mentoring or evaluation requirements of Rule 8.

(i1) Designation of Neutrals. Each program approved on or before July 1, 2002, by a
Department in which this exemption is available pursuant to this Rule and which continues
as an approved program on the date on which Rule 8 becomes effective shall submit to the
Chief Justice of that Department pursuant to the process established by the Chief Justice for
Administration and Management, a list of any mediators, arbitrators, case evaluators and
conciliators who qualify for the exemption. The program shall include a complete and



detailed description of the qualifications of each such mediator, arbitrator, case evaluator or
conciliator as evidence of his or her eligibility.

(ii1) Requirements for Exemption. A program may consider a neutral eligible for this
exemption only if he or she was serving as of July 1, 2002, on a panel of a program
approved on or before that date which continues as an approved program on the date on
which Rule 8 becomes effective. In addition, a program shall consider the neutral’s overall
experience and other factors under Rule 8 (e.g. prior training, mentoring, evaluation, the
recency of his or her experience and the number and types of cases handled). An eligible
individual must have served in the process for which he or she is seeking exemption for
five years during the last six years prior to July 1, 2002, and meet the following additional
requirement:

(a) Mediators. Must have provided at least 300 hours of mediation during that period.
(b) Arbitrators. Must have provided at least 150 hours of arbitration during that period.

(c) Case Evaluators. Must have provided at least 100 hours of case evaluation during that
period.

(d) Conciliators. Must have provided at least 100 hours of conciliation during that period.

(iv) Transferability of Exemption. A mediator, arbitrator, case evaluator or conciliator who
qualifies for this exemption in a Trial Court Department shall be qualified to provide
services in the process in which he or she is exempted in another approved program within
that Department subject to the approval of the other program. A mediator, arbitrator, case
evaluator or conciliator who seeks exemption in another Department must meet the
exemption through a program approved in that other Department.

(v) Limitations on Exemption. This provision does not exempt any mediator, arbitrator,
case evaluator or conciliator from complying with the continuing education and continuing
evaluation requirements of Rule 8.

(I) Effective Date. The effective date of this rule shall be January 1, 2005, except that to be
qualified to provide dispute intervention, individuals employed by the courts on the effective
date of this rule shall have until January 1, 2007 to demonstrate compliance with the
requirements set forth in this rule. Employees hired to provide dispute intervention after the
effective date of this rule must satisfy all the requirements of this rule within thirty-six (36)
months of the date of hire.

Rule 9 Ethical Standards.

(a) Introduction. These Ethical Standards are designed to promote honesty, integrity and
impartiality by all neutrals and other individuals involved in providing court-connected
dispute resolution services. These standards seek to assure the courts and citizens of the
Commonwealth that such services are of the highest quality, and to promote confidence in
these dispute resolution services. In addition, these standards are intended as a foundation on
which appellate courts and Trial Court departments can build their dispute resolution
policies, programs and procedures to best serve the public. These Standards apply to all
neutrals as defined in these Standards when they are providing court-connected dispute



resolution services for the Trial Court and the appellate courts, including those who are state
or other public employees. State and other public employees are subject to the Massachusetts
Conflict of Interest Law, M.G.L. c. 268A, and therefore, to the extent that these standards are
in any manner inconsistent with M.G.L. c. 268A, the statute shall govern. In addition, to the
extent that these standards are in any manner inconsistent with the Standards and Forms For
Probation Offices of the Probate and Family Court Department promulgated by the Office of
the Commissioner of Probation effective July 1, 1994, the Probation Standards shall govern.
All courts providing dispute resolution services and all court-connected dispute resolution
programs shall provide the neutrals with a copy of these Ethical Standards. These Standards
shall be made a part of all training and educational programs for approved programs, and
shall be available to the public.

(b) Impartiality. A neutral shall provide dispute resolution services in an impartial manner.
Impartiality means freedom from favoritism and bias in conduct as well as appearance.

(1) A neutral shall provide dispute resolution services only for those disputes where she or
he can be impartial with respect to all of the parties and the subject matter of the dispute.

(i1) If at any time prior to or during the dispute resolution process the neutral is unable to
conduct the process in an impartial manner, the neutral shall so inform the parties and shall
withdraw from providing services, even if the parties express no objection to the neutral
continuing to provide services.

(ii1) No neutral or any member of the neutral’s immediate family or his or her agent shall
request, solicit, receive, or accept any in-kind gifts or any type of compensation other than
the court-established fee in connection with any matter coming before the neutral.

(c) Informed Consent. The neutral shall make every reasonable effort to ensure that each
party to the dispute resolution process (a) understands the nature and character of the process,
and (b) in consensual processes, understands and voluntarily consents to any agreement
reached in the process.

(1) A neutral shall make every reasonable effort to ensure at every stage of the proceedings
that each party understands the dispute resolution process in which he or she is
participating. The neutral shall explain (a) the respective responsibilities of the neutral and
the parties, and (b) the policies, procedures and guidelines applicable to the process,
including circumstances under which the neutral may engage in private communications
with one or more of the parties.

(i1) If at any time the neutral believes that any party to the dispute resolution process is
unable to understand the process or participate fully in it — whether because of mental
impairment, emotional disturbance, intoxication, language barriers, or other reasons — the
neutral shall (a) limit the scope of the dispute resolution process in a manner consistent
with the party’s ability to participate, and/or recommend that the party obtain appropriate
assistance in order to continue with the process, or (b) terminate the dispute resolution
process.

(ii1) Where a party is unrepresented by counsel and where the neutral believes that
independent legal counsel and/or independent expert information or advice is needed to
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reach an informed agreement or to protect the rights of one or more of the parties, the
neutral shall so inform the party or parties.

(iv) A neutral may use his or her knowledge to inform the parties’ deliberations, but shall
not provide legal advice, counseling, or other professional services in connection with the
dispute resolution process.

(v) The neutral shall inform the parties of their right to withdraw from the process at any
time and for any reason, except as is provided by law or court rule.

(vi) In mediation, case evaluation, and other processes whose outcome depends upon the
agreement of the parties, the neutral shall not coerce the parties in any manner to reach
agreement.

(vii) In dispute intervention, in cases in which one or more of the parties is not represented
by counsel, a neutral has a responsibility, while maintaining impartiality, to raise questions
for the parties to consider as to whether they have the information needed to reach a fair
and fully informed settlement of the case.

(d) Fees. A neutral shall disclose to the parties the fees that will be charged, if any, for the
dispute resolution services being provided.

(1) A neutral shall inform each party in a court-connected dispute resolution process in
writing, prior to the start of the process, of (a) the fees, if any, that will be charged for the
process, (b) if there will be a fee, whether it will be paid to the neutral, court, and/or the
program, and (c) whether the parties may apply for a fee-waiver or other reduction of fees.

(i1) If a fee is charged for the dispute resolution process, the neutral shall enter into a
written agreement with the parties, before the dispute resolution process begins, stating the
fees and time and manner of payment.

(ii1) Fee agreements may not be contingent upon the result of the dispute resolution process
or amount of the settlement.

(iv) Neutrals shall not accept, provide, or promise a fee or other consideration for giving or
receiving a referral of any matter.

(v) If the court has established fees for its dispute resolution services, no neutral shall
request, solicit, receive, or accept any payment in any amount greater than the court-
established fees when providing court-connected dispute resolution services.

(e) Conflict of Interest. A neutral shall disclose to all parties participating in the dispute
resolution process all actual or potential conflicts of interest, including circumstances that
could give rise to an appearance of conflict. A neutral shall not serve as a neutral in a dispute
resolution process after he or she knows of such a conflict, unless the parties, after being
informed of the actual or potential conflict, give their consent and the neutral has determined
that the conflict is not so significant as to cast doubt on the integrity of the dispute resolution
process and/or neutral.



(i) As early as possible and throughout the dispute resolution process, the neutral shall
disclose to all parties participating in the process, all actual or potential conflicts of interest,
including but not limited to the following:

(a) any known current or past personal or professional relationship with any of the parties
or their attorneys;

(b) any financial interest, direct or indirect in the subject matter of the dispute or a
financial relationship (such as a business association or other financial relationship) with
the parties, their attorneys, or immediate family member of any party or their attorney, to
the dispute resolution proceeding; and

(c) any other circumstances that could create an appearance of conflict of interest.

(i) Where the neutral determines that the conflict is so significant as to cast doubt on the
integrity of the dispute resolution process and/or neutral, the neutral shall withdraw from
the process, even if the parties express no objection to the neutral continuing to provide
services.

(ii1) Where the neutral determines that the conflict is not significant, the neutral shall ask
the parties whether they wish the neutral to proceed. The neutral shall obtain consent from
all parties before proceeding.

(iv) A neutral must avoid even the appearance of a conflict of interest both during and after
the provision of services.

(aa) A neutral shall not use the dispute resolution process to solicit, encourage or
otherwise procure future service arrangements with any party.

(bb) A neutral may not subsequently act on behalf of any party to the dispute resolution
process, nor represent one such party against the other, in any matter related to the
subject of the dispute resolution process.

(cc) A neutral may not subsequently act on behalf of any party to the dispute resolution
process, nor represent one such party against the other, in any matter unrelated to the
subject of the dispute resolution process for a period of one year, unless the parties to the
process consent to such action or representation.

(v) A neutral shall avoid conflicts of interest in recommending the services of other
professionals.

(P Responsibility to Non-Participating Parties. A neutral should consider, and where
appropriate, encourage the parties to consider, the interests of persons affected by actual or
potential agreements and not participating or represented in the process.

(1) If a neutral believes that the interests of parties not participating or represented in the
process will be affected by actual or potential agreements, the neutral should ask the parties
to consider the effects of including or not including the absent parties and/or their
representatives in the process. This obligation is particularly important when the interests
of children or other individuals who are not able to protect their own interests are involved.



(g) Advertising , Soliciting, or Other Communications by Neutrals. Neutrals shall be
truthful in advertising, soliciting, or other communications regarding the provision of dispute
resolution services.

(1) A neutral shall not make untruthful or exaggerated claims about the dispute resolution
process, its costs and benefits, its outcomes, or the neutral’s qualifications and abilities.

(i1) A neutral shall not make claims of specific results, benefits, outcomes, or promises
which imply favor of one side over another.

(h) Confidentiality. A neutral shall maintain the confidentiality of all information disclosed
during the course of dispute resolution proceedings, subject only to the exceptions listed in
this section.

(1) The information disclosed in dispute resolution proceedings that shall be kept
confidential by the neutral includes, but is not limited to: the identity of the parties; the
nature and substance of the dispute; the neutral’s impressions, opinions, and
recommendations; notes made by the neutral; statements, documents or other physical
evidence disclosed by any participant in the dispute resolution process; and the terms of
any settlement, award, or other resolution of the dispute, unless disclosure is required by
law or court rule.

(i1) Confidentiality vis-a-vis nonparties. The neutral shall inform the participants in the
dispute resolution process that he or she will not voluntarily disclose to any person not
participating in the mediation any of the information obtained through the process, unless
such disclosure is required by law.

(ii1) Confidentiality within mediation. A neutral shall respect the confidentiality of
information received in a private session or discussion with one or more of the parties in a
dispute resolution process, and shall not reveal this information to any other party in the
mediation without prior permission from the party from whom the information was
received.

(iv) Neutrals who are part of a court-connected dispute resolution program may, for
purposes of supervising the program, supervising neutrals and monitoring of agreements,
discuss confidential information with other neutrals and administrative staff in the program.
This permission to discuss confidential information does not extend to individuals outside
their program.

(v) Neutrals may, with prior permission from the parties, use information disclosed by the
parties in dispute resolution proceedings for research, training, or statistical purposes,
provided the materials are adapted so as to remove any identifying information.

(i) Withdrawing from the Dispute Resolution Process. A neutral shall withdraw from the
dispute resolution process if continuation of the process would violate any of the Ethical
Standards, if the safety of any of the parties would be jeopardized, or if the neutral is unable
to provide effective service.



(1) Withdrawal must be accomplished in a manner which, to the extent possible, does not
prejudice the rights or jeopardize the safety of the parties.

(i1) A neutral may withdraw from the dispute resolution process if the neutral believes that
(a) one or more of the parties is not acting in good faith; (b) the parties’ agreement would
be illegal or involve the commission of a crime; (c) continuing the dispute resolution
process would give rise to an appearance of impropriety; (d) in a process whose outcome
depends upon the agreement of the parties, continuing with the process would cause severe
harm to a non-participating party, or the public; and (e) continuing discussions would not
be in the best interest of the parties, their minor children, or the dispute resolution program.

Commentary
(b) Impartiality. A neutral’s obligation is to act on the basis of what he or she subjectively

believes may be the appearance of favoritism or bias and also on the basis of what the neutral
reasonably believes others would think.

(c) Informed Consent. (i) In arbitration, private communications involving the neutral andless
than all of the parties and/or their attorneys concerning the substance of the dispute would be
improper unless all parties agree otherwise in advance.

(i1) In making a recommendation that a party obtain assistance, the neutral shall avoid making any
disclosure to other parties in the dispute resolution process which would (a) compromise the
confidentiality of communications between the neutral and the party in need of assistance, (b)
detrimentally affect the interests of the party in need of assistance, or (c) impair the impartiality
(or perceived impartiality) of the neutral. In seeking appropriate assistance, neutrals should be
aware of parties’ right, pursuant to G.L. c. 221C, to interpreter’s services throughout a legal
proceeding.

(iii) This Standard is ordinarily not applicable in arbitration. See also commentary to previous
section.

Courts are encouraged to develop and foster innovative approaches to serving unrepresented
parties, such as “lawyers of the day,” pro bono panels, lay advocates, information rooms inside
the court, assignment of counsel, mediation assistants, substantive written information, the use of
volunteer mediators to supplement court employees in busy sessions such as the Boston Housing
Court, the use of a different ADR process, substantive checklists, and judicial participation in the
review of agreements.

(iv) The provision in this Standard permitting a neutral to use his or her knowledge to inform the
parties’ deliberations is ordinarily not applicable in arbitration.

(v) In arbitration, the parties may not have the right to withdraw from the proceedings.

(d) Fees. For purposes of this subsection, fees may include the neutral’s fees, administrative fees,
and related expenses.

(iv) This provision is not intended to prohibit neutrals from paying an administrative or panel
membership fee.

(e) Conflict of Interest. (i) Individuals are not prohibited from serving as neutrals for parties for
whom they or members of their firm have provided services or are currently providing services as
long as full disclosure of the relationship is made and (i) after disclosure (ii) the parties consent to
the neutral’s serving in the case and (iii) the neutral determines that the conflict is not significant
enough to cast doubt on the integrity of the process and the neutral. However, neutrals should be



particularly sensitive to the fact that circumstances may arise while serving as a neutral for a party
who is currently a client of his or her firm which can give rise to a conflict requiring withdrawal,
especially when it involves a matter related to the dispute to which the neutral has been assigned.

(iv) The provisions in this subparagraph do not apply to other individuals with whom the neutral
is in business, such as other lawyers in the neutral’s firm, or other mental health professionals in a
neutral’s group practice, nor do they apply to situations where the neutral has served in the past as
a neutral in a dispute resolution process involving any party to the current dispute resolution
process. Consent is not waivable in advance of the dispute resolution process, but may be waived
after the dispute resolution process. A dispute should be considered “related to” another matter if
the facts involved in the dispute resolution process are so germane to the later matter that (a) a
party in the earlier matter would be unfairly disadvantaged by the neutral’s involvement in the
later matter or (b) a party in the later matter would be unfairly disadvantaged by the neutral’s
involvement in the earlier matter.

(h) Confidentiality. (i) This rule is not applicable to arbitration, in which private communications
involving the neutral and less than all of the parties and/or their attorneys would be improper
unless all parties agree otherwise in advance.

(iv) Individuals who administer court-connected dispute resolution programs are also bound by
these standards. See definition of “neutral” in Rule 2.

(v) Ethical vs. statutory obligations: The provisions in this section concerning confidentiality
govern the ethical obligations of the neutral but may not bar compelled disclosure of confidential
communications, by means of subpoena or other court process. G. L. ¢.233, §23C, which governs
mediation, may prohibit disclosure of communications made in the course of a mediation (as
defined in the statute) even if those communications relate to child abuse or neglect or life
threatening situations. Other statutes, such as c.119, §51A (the mandated reporter statute) may
also govern the obligation to disclose, or maintain confidentiality of, communications relating to
child abuse and neglect.

Agreements: In some cases, the confidentiality protection afforded by G. L. ¢.233, §23C, requires
an agreement to mediate. In other dispute resolution processes (such as arbitration, case
evaluation, and conciliation), where there is no statutory protection for confidentiality, it may be
desirable for the parties to execute an agreement which provides for confidentiality of the
process.

1:19 Electronic Access to the Courts.

1. Covert photography, recording or transmission prohibited. No person shall take any
photographs, or make any recording or transmission by electronic means, in any courtroom,
hearing room, office, chambers or lobby of a judge or magistrate without prior authorization
from the judge or magistrate then having immediate supervision over such place.

2. Electronic access by the news media. A judge shall permit photographing or electronic
recording or transmitting of courtroom proceedings open to the public by the news media for
news gathering purposes and dissemination of information to the public, subject to the
limitations of this rule. Subject to the provisions of paragraph (d), the news media shall be
permitted to possess and to operate in the courtroom all devices and equipment necessary to
such activities. Such devices and equipment include, without limitation, still and video
cameras, audio recording or transmitting devices, and portable computers or other electronic
devices with communication capabilities.


https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter233/Section23C
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVII/Chapter119/Section51A
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter233/Section23C
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