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CHAPTER 8 

Representing Clients in the U.S. 
Bankruptcy Court* 

Mark G. DeGiacomo, Esq. 
Murtha Cullina LLP, Boston 

Olga L. Gordon, Esq. 
Murtha Cullina LLP, Boston 

Scope Note 
This chapter provides an overview of bankruptcy practice. It begins 
with a general discussion of bankruptcy law and procedure. It then 
offers practical guidance on counseling debtors—discussing the 
advantages and disadvantages of filing for bankruptcy and outlining 
the procedures for commencing a bankruptcy case—and advising 
creditors. The chapter concludes with a brief discussion of the role 
of the U.S. trustee in bankruptcy proceedings. Exhibits include nu-
merous bankruptcy forms as well as a set of responses to clients’ 
frequently asked questions. 

§ 8.1 INTRODUCTION TO BANKRUPTCY PRACTICE 

Issues pertaining to bankruptcy practice in Massachusetts are outlined below. 

§ 8.1.1 Bankruptcy Law and Procedure 

The U.S. Bankruptcy Court as it exists today was created by the Bankruptcy Reform 
Act of 1978, as amended, which is set forth in 11 U.S.C. §§ 101–1330 (the Bank-
ruptcy Code). The most significant amendment to the Bankruptcy Code, the Bank-
ruptcy Abuse Prevention and Consumer Protection Act of 2005 (the BAPCPA), be-
came effective on October 16, 2005. 

The Bankruptcy Code contains the substantive law of bankruptcy. The Rules of 
Bankruptcy Procedure govern the procedural aspects of practice in the Bankruptcy 
Courts. The Local Rules of the Bankruptcy Court for the District of Massachusetts 
cover the procedural requirements of the Bankruptcy Courts sitting in Massachusetts. 
These three sources cover practically every aspect of bankruptcy law and procedure 
needed to practice in the Bankruptcy Courts that sit in Massachusetts. 

                                                           
* Updated for the 2017 Edition by Olga L. Gordon, Esq. 



§ 8.1 Massachusetts Basic Practice Manual 

8–2 6th Edition 2017 | MCLE, Inc. 

§ 8.1.2 The Bankruptcy Court 

In Massachusetts, the U.S. Bankruptcy Court is divided into three divisions. The 
Eastern Division is located in Boston, the Central Division in Worcester, and the 
Western Division in Springfield. In Boston the court is located at 5 Post Office 
Square; in Worcester the court is located in the Harold D. Donohue Building at 595 
Main Street; and in Springfield the court is located in the U.S. Courthouse at 300 
State Street. There is also a location at 3195 Main Street in Barnstable; however, this 
location does not accept pleadings. 

There are currently four bankruptcy judges in Massachusetts. Chief Judge Melvin S. 
Hoffman, Joan N. Feeney, Frank J. Bailey, and Christopher J. Panos. 

The Office of the U.S. Trustee, located at 5 Post Office Square in Boston and at 446 
Main Street in Worcester, oversees administrative matters that arise during a bank-
ruptcy proceeding. 

§ 8.1.3 Sources of Information 

It is suggested that every attorney who practices in the Bankruptcy Courts should 
own at least the pamphlet editions of the Bankruptcy Code, the Rules of Bankruptcy 
Procedure, and the Local Rules of the Bankruptcy Court. 

The more serious bankruptcy practitioner should invest in the multivolume Collier 
Bankruptcy Manual. 

§ 8.1.4 Meaning of Being “in Bankruptcy” 

Laypersons and attorneys alike often talk of a person or entity being “in bankruptcy.” 
This phrase actually means that the person or entity has filed a voluntary petition 
with the Bankruptcy Court or that an involuntary petition has been filed against the 
person or entity. Once a bankruptcy petition is filed, the “bankrupt” party is known as 
“the debtor.” 

§ 8.1.5 Choosing the Proper Chapter 

Bankruptcy cases are filed under a particular chapter of the Bankruptcy Code. Ninety-
nine percent of all cases filed in Massachusetts are filed under Chapter 7, Chapter 11, 
or Chapter 13. 

(a) Chapter 7 

Chapter 7 is the liquidation chapter of the Bankruptcy Code. A Chapter 7 petition can 
be filed by individuals as well as by business entities. Once a Chapter 7 petition is 
filed, the U.S. trustee appoints a bankruptcy trustee whose job it is to liquidate the 
debtor’s assets and distribute the proceeds of the liquidation to creditors in accord-
ance with the priorities delineated in the Bankruptcy Code. See 11 U.S.C. § 507. The 
individual Chapter 7 debtor receives a discharge of all dischargeable debts and is able 
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to keep certain assets that are exempt from liquidation or are abandoned by the trus-
tee because they have no value for the bankruptcy estate. The corporate Chapter 7 
debtor generally ceases to exist. 

(b) Chapter 11 

Chapter 11 is generally used by corporations to reorganize, but it is available to other 
types of business entities and also to individuals. Debtors that file a Chapter 11 peti-
tion usually do so because they feel that, if given time and the benefits of the auto-
matic stay, as well as other provisions of the Bankruptcy Code, they can successfully 
reorganize. A successful Chapter 11 debtor, at some point, files and has confirmed by 
the court a plan of reorganization. The plan of reorganization usually provides for the 
payment, over time, to the debtor’s creditors of some portion of the amount due them 
at the time of the bankruptcy filing. 

(c) Chapter 13 

Chapter 13 is used to adjust the debts of an individual with regular income. A suc-
cessful Chapter 13 debtor files a plan that is confirmed by the court. A Chapter 13 
plan generally provides for the repayment, over time, of a portion of the obligations 
due creditors. It is similar to the Chapter 11 proceeding but much simpler. 

(d) Conversion to Other Chapters 

A bankruptcy case that is filed under a particular chapter may, under certain circum-
stances, be converted to another chapter either by the debtor or as a result of a motion 
filed by a creditor. 

§ 8.2 COUNSELING DEBTORS 

While it is impossible to review with the client every scenario he or she may face 
during a bankruptcy proceeding, during the initial client interview, give the client an 
overview of the major advantages and disadvantages of a bankruptcy filing. 

§ 8.2.1 Advantages of Filing a Bankruptcy Petition 

Certain advantages of filing a petition in bankruptcy are outlined as follows. 

(a) Discharge 

The primary goal of most bankruptcy cases filed by individuals is to obtain a dis-
charge from his or her debts. When the Bankruptcy Court issues a discharge, the 
court is in essence ruling that all dischargeable prepetition debts are no longer legal 
obligations of the debtor. As discussed further in § 8.2.7, below, not all debts are dis-
chargeable. Creditors or a trustee may challenge the debtor’s right to obtain a dis-
charge from any debts. However, if a debtor receives a discharge, the only payments 
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that creditors are entitled to receive on their prepetition debts are any dividends paid 
to them by the trustee or paid pursuant to a plan. 

(b) Automatic Stay 

Probably the most important provision in the Bankruptcy Code for anyone involved 
in a bankruptcy proceeding—be it Chapter 7, Chapter 11, or Chapter 13—is the so-
called automatic stay provision found at 11 U.S.C. § 362, which provides that the 
commencement or continuation of acts or proceedings against the debtor is automati-
cally stayed once the bankruptcy petition is filed. The automatic stay can be used to 
stop pending civil court proceedings, foreclosure sales, eviction cases, utility shut-
offs, and virtually any other action being taken against the debtor by his or her credi-
tors. The automatic stay is similar to an injunction issued by the court against all 
creditors. A violation of the automatic stay can be treated as contempt. The imposi-
tion of the automatic stay gives the debtor or the trustee some breathing room either 
to put together a successful plan of reorganization or to liquidate the bankruptcy es-
tate’s assets free of creditors’ actions. The stay lasts until the earlier of the dismissal 
of the case, the closing of the case, or the issuance of the discharge. The stay can be 
terminated earlier if a creditor receives relief from the automatic stay after notice and 
a hearing before the Bankruptcy Court. Of course, if the underlying debt is dis-
charged, there can be no resumption of the prefiling act against the debtor since there 
is no longer a debt. 

(c) Recovery of Preferences 

The recovery of preferential transfers is usually not an important tool for a debtor 
who files a Chapter 7 petition. However, it may be important to a Chapter 11 or 
Chapter 13 debtor and is always considered by a bankruptcy trustee. Under 11 
U.S.C. § 547, a debtor or a trustee may be able to recover transfers made to non-
insider creditors within the ninety-day period prior to the filing of the bankruptcy 
petition. See 11 U.S.C. § 101(31) for the definition of “insider.” These transfers are 
known as preferences and are usually payments of money but could also be the tak-
ing of security or additional security for a debt. The concept behind this provision is 
that creditors who received payment just prior to the filing of a bankruptcy petition, 
when the debtor was probably insolvent, should not be in a better position than those 
creditors who did not receive payments and, subsequent to the filing of the bank-
ruptcy petition, may receive no payment on their debt. If a voidable preferential 
transfer was made to an insider, such as a family member, the ninety-day preference 
period is extended to one year. 

There are several exceptions to the preference rule. The most important exception 
prohibits the recovery of payments that were made in the ordinary course of business 
during the preference period. 
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(d) Rejection or Assumption of Executory Contracts 

The ability to reject or to assume executory contracts is another tool that is usually 
not important to a Chapter 7 debtor but could be crucial to a Chapter 11 or Chapter 
13 debtor. This provision of the Bankruptcy Code is always important to a bankruptcy 
trustee. 

The debtor or the trustee has the ability to reject so-called executory contracts during 
the bankruptcy proceeding. See 11 U.S.C. § 365. An executory contract is a contract 
between the debtor and another party, a portion of which has yet to be fully per-
formed. The typical executory contracts that debtors seek to reject during a bankruptcy 
proceeding are real estate or equipment leases. Although in most cases the debtor is 
allowed to reject an executory contract, the other party to the contract is entitled to an 
unsecured claim for damages sustained as a result of the rejection. If the debtor or 
the trustee decides to assume an executory contract, he or she must first cure any 
prebankruptcy default. For instance, if prior to the filing of the bankruptcy proceed-
ing, the debtor owed three months’ rent to his or her landlord, the three-month “pre-
petition” arrearage must be paid to the landlord before the debtor is permitted to as-
sume the lease. A debtor or a trustee can assume an executory contract and then as-
sign it to another party in return for a cash payment if the assignment would benefit 
the estate. 

§ 8.2.2 Disadvantages of Filing for Bankruptcy 

Disadvantages of filing a petition in bankruptcy are outlined below. 

(a) Expense 

The client should be advised concerning the expense involved with the filing of a 
bankruptcy petition. While the expenses involved with a Chapter 13 and a Chapter 7 
proceeding are usually not excessive, a Chapter 11 case can be very expensive. 
A Chapter 11 debtor is likely to be held responsible for payment of not only his or 
her counsel’s fees but also for the fees of counsel to the unsecured creditors commit-
tee if one is appointed. The total amount of this expense will depend on the complex-
ity of the bankruptcy case and the amount of time between the filing of the petition 
and the confirmation of a plan of reorganization. 

(b) Time 

A person who files a bankruptcy petition, whether as an individual or on behalf of a 
business entity, must be willing to make a substantial commitment of his or her time 
in connection with the proceeding. The debtor initially has to pull together all of his 
or her records so that accurate schedules and statements of affairs can be submitted 
to the court. The debtor will also be required to appear at one or more examinations 
held by the Executive Office for United States Trustees. Further time is required in 
Chapter 11 cases in connection with the preparation of the monthly profit-and-loss 
and cash flow statements that must be filed with the Executive Office for United 
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States Trustees. The debtor may also be required to attend hearings in front of the 
Bankruptcy Court judge. 

(c) Loss of Control 

Although a Chapter 7 case involves the ultimate loss of control for a debtor, there is 
certainly a significant loss of control with cases under Chapter 11 and Chapter 13. 
The court will require the Chapter 11 or Chapter 13 debtor to make certain payments 
under his or her plan by specified dates. In the event the debtor fails to make these 
payments, his or her case becomes subject to the court’s intervention and possible 
dismissal or conversion of the case to a case under Chapter 7. The debtor in a Chap-
ter 11 or Chapter 13 case is limited to doing business in the ordinary course unless 
court approval is obtained. Chapter 11 and Chapter 13 debtors also are required to 
have their books and records available for review on request. 

(d) Doing Business as a Debtor 

Any Chapter 11 or Chapter 13 debtor who conducts business should assume that he 
or she will have to carry on business on a cash-on-delivery (COD) basis. While some 
people will be willing to extend credit to a business in bankruptcy, many will not. 
A business debtor will also find that certain opportunities will be closed to him or 
her. People generally do not want to do business with a company that is in bankruptcy. 

Before recommending that someone file a bankruptcy petition, be sure that he or she 
is permitted to do so. Only a person who resides in the United States or has a domi-
cile, place of business, or property in the United States may be a debtor. In order to 
obtain a discharge in a Chapter 7 proceeding, the debtor must not have previously 
obtained a discharge in a Chapter 13 case within the prior six years or, in a Chapter 7 
or a Chapter 11 case, within the prior eight years. A debtor may file a bankruptcy 
petition only in the jurisdiction in which the debtor has resided for the greater part of 
the last 180 days or must have had his or her domicile or principal place of business 
or assets within that district for the greater part of the preceding 180 days. 

A Chapter 13 petition may be filed by an individual who has a regular income and 
owes noncontingent, liquidated unsecured debts of less than $394,725 and noncon-
tingent, liquidated secured debts of less than $1,184,200. 11 U.S.C. § 109(e) (incor-
porating inflation adjustments effective April 1, 2016, mandated at three-year inter-
vals by 11 U.S.C. § 104). If a joint petition is filed with a spouse, the above amounts 
are not cumulative; thus, the total debt for both spouses must not exceed the above 
amounts. 

§ 8.2.3 Commencement of Case 

The payment of a filing fee, preparation and filing of the bankruptcy petition and 
schedules, and the appointment of a trustee are aspects of the commencement of a 
case. These are outlined below. 
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(a) Filing 

A filing fee of $335 is required for a Chapter 7 petition, and a filing fee of $310 is 
required for a Chapter 13 petition. The filing fee for a nonrailroad Chapter 11 case is 
$1,717. The debtor’s attorney should prepare and file the bankruptcy petition as well 
as the bankruptcy schedules, the statement of affairs, and the list of creditors. The 
court will transmit the papers, once they are filed, to the Executive Office for United 
States Trustees. The documents that must be filed to commence a case are available 
through most legal stationery suppliers, but most filings are done with the use of 
software programs. 

(b) Credit Counseling 

Within the 180-day period prior to the filing of a bankruptcy petition for an individ-
ual, the debtor must receive credit counseling from an approved credit counseling 
agency. 11 U.S.C. § 109(h). 

(c) U.S. Trustee System 

The U.S. trustee appoints a trustee in all Chapter 7 cases, and, if the court so orders, 
in a Chapter 11 case. The Chapter 7 trustees are generally appointed from a designated 
panel of trustees, who generally are attorneys. Nonpanel members may be appointed 
as trustees either by the U.S. trustee or, rarely, through election proceedings. The 
Chapter 7 trustee conducts a Section 341 examination of the debtor and liquidates 
any of the debtor’s nonexempt assets. Note that, except in involuntary cases, the 
debtor receives the order for relief as soon as the bankruptcy papers are filed with the 
Bankruptcy Court, prior to the first meeting of creditors or any other proceedings. 

§ 8.2.4 Counsel to Chapter 7 Business Debtor 

Counsel to a Chapter 7 corporate debtor usually performs only a limited role. He or 
she must prepare all the papers necessary for the filing of the bankruptcy proceed-
ing—including the petition, the schedules, and the statement of affairs. Counsel must 
also attend, with a representative of the debtor, a Section 341 meeting with the trus-
tee. Since the trustee takes charge of all of the debtor’s assets, it is the trustee and his 
or her attorney who perform most of the work in connection with the liquidation of 
the Chapter 7 business debtor. However, the debtor and the corporate debtor’s attor-
ney are required to assist the trustee whenever called on. 

§ 8.2.5 Counsel to Chapter 11 Business Debtor 

Chapter 11 is the business reorganization chapter of the Bankruptcy Code. A Chapter 
11 case may be filed by any person or entity eligible to be a debtor under Chapter 7, 
which excludes domestic insurance companies and credit unions. 11 U.S.C. § 109. 



§ 8.2 Massachusetts Basic Practice Manual 

8–8 6th Edition 2017 | MCLE, Inc. 

(a) Materials to Be Filed 

Chapter 11 business debtors must file with their bankruptcy petition a list containing 
the names and addresses of their twenty largest unsecured creditors, excluding insid-
ers. This list is used to select a creditors committee. The debtor must also file the 
bankruptcy schedules, the statement of affairs, and the related documents. These fil-
ings should be made with the petition, but the petition may be filed with only a list of 
creditors and their addresses, provided that the other materials are filed within fifteen 
days thereafter. Extensions may be obtained for cause. 

(b) Plan of Reorganization 

While counsel to a Chapter 11 business debtor spends a significant amount of time 
defending motions for relief from the automatic stay or prosecuting adversary pro-
ceedings, he or she will find negotiating, drafting, and amending a plan of reorgani-
zation and disclosure statement the most time-consuming task. 

The debtor is the only party who may file a plan of reorganization during the first 
120 days after the filing of the bankruptcy petition. Thereafter, any party in interest 
may file a plan. 

The plan of reorganization will propose the manner of classifying each claim and 
interest and the treatment of each class. The proposed treatment of each class usually 
involves the payment over some period of time of a portion of the prepetition debt. 

A disclosure statement is filed with a proposed plan of reorganization. The disclosure 
statement more fully describes the basis for the treatment of the classes that are set 
forth in the plan of reorganization. It usually contains a narrative concerning the 
prepetition and postpetition operations of the debtor as well as financial projections 
aimed at showing that the debtor will be able to make any promised future payments. 
The disclosure statement must be found by the court to include adequate information 
sufficient in detail to enable a reasonable person to make an informed judgment 
about the plan. Once the court approves the disclosure statement, both the plan of 
reorganization and disclosure statement are sent to all creditors so that the creditors 
can vote on the proposed plan. 

(c) Acceptance of Plan 

A plan of reorganization must be accepted by “creditors . . . that hold at least two-
thirds in amount and more than one-half in number of the allowed claims of [the] 
class.” 11 U.S.C. § 1126(c). Classes that are not impaired (i.e., whose claims are not 
treated contrary to the original contract terms or are paid in full at the time of con-
firmation) are deemed to have accepted the plan. The plan may be modified at any 
time prior to confirmation and, under certain circumstances, after confirmation. 
While, normally, all impaired classes must vote in favor of the plan for it to be con-
firmed, if at least one impaired class votes in favor of the plan, the court may confirm 
the plan through the use of the “cramdown” provisions contained in Section 1129 of 
the Bankruptcy Code. The court must also make several affirmative findings, including 
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one that the plan is feasible, in order to confirm a plan. These affirmative findings are 
listed in 11 U.S.C. § 1129. 

(d) Effect of Confirmation 

Confirmation binds all creditors, whether or not their claim or interest is impaired 
and whether or not they voted to accept the plan. Confirmation vests property in the 
debtor free and clear of all claims and interests, except as provided in the plan. 
Confirmation also discharges the debtor from any debt arising prior to the date of 
confirmation. 

§ 8.2.6 Counsel to Individual Debtors (Chapter 7, Chapter 11, 
and Chapter 13) 

Counsel to an individual debtor must be very familiar with 

• the assets that will become property of the estate, 

• the exemptions to which the client may be entitled, and 

• issues concerning the client’s ability to obtain a discharge of all his or her debts. 

(a) Property of the Estate 

The individual debtor is able to retain assets that are not deemed property of the es-
tate. These assets include spendthrift trusts and Employment Retirement Income Se-
curity Act (ERISA)–qualified retirement plans. See 11 U.S.C. § 541(b). 

(b) Exemptions 

A debtor must choose between the exemptions provided by Section 522(b)(2) and 
those provided by Section 522(d). Section 522(b) enables the debtor to exempt from 
the bankruptcy estate (i.e., keep) items that are exempt under state or federal law 
other than the Bankruptcy Code. In Massachusetts, these major exemptions are the 
following: 

• homesteads, G.L. c. 188, § 1 (provides $125,000 automatic homestead exemp-
tion and $500,000 declared homestead exemption, subject to certain restric-
tions, see 11 U.S.C. § 522(p)–(q)); 

• individual retirement accounts (IRAs), G.L. c. 235, § 34A; and 

• the value in life insurance policies, G.L. c. 175, §§ 125–126. 

Section 522(d) enables the debtor to exempt from the bankruptcy estate a specific list 
of items up to specified limits, including the following: 

• the debtor’s aggregate interest, not to exceed $23,675 in value, in real estate 
that the debtor or a dependent of the debtor uses as a residence (note that the 
exemption is $47,350 for a husband and wife filing jointly, and if there is less 
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than $47,350 equity in real estate, the balance of the exemption, up to $11,850 
per debtor, may be applied toward any other asset); 

• the debtor’s interest, not to exceed $3,775 in equity, in a motor vehicle used for 
personal transportation; 

• the debtor’s interest, not to exceed $600 in value, in any items of household 
furnishings or goods (note that this exemption is per item, and there is now a 
$12,625 maximum limitation on this exemption); 

• the debtor’s aggregate interest, not to exceed $2,375 in value, in any profes-
sional books or tools of the debtor’s trade; 

• any unmatured life insurance contract owned by the debtor, other than a credit 
life insurance contract; and 

• the debtor’s aggregate interest, not to exceed $1,600 in value, in jewelry for 
personal use. 

The dollar amounts on this list reflect inflation adjustments effective April 1, 2016. 
See 78 Fed. Reg. 8,748 (Feb. 22, 2016). 

§ 8.2.7 Nondischargeable Debts 

Counsel to an individual debtor must also be very aware of the so-called nondis-
chargeable debts. These debts cannot be avoided by the filing of a bankruptcy petition. 

Nondischargeable debts are listed in Section 523 and include most taxes; money ob-
tained by false pretenses or fraud; money owed a former spouse for alimony, as part 
of a property distribution obligation, or for child support, unless the debt is assigned 
to another entity voluntarily; money owed for willful and malicious injury by the 
debtor to another entity; debt due to injury caused by the debtor’s driving under the 
influence of alcohol or drugs; certain fines; and educational loans. Student loans are 
generally nondischargeable unless certain conditions are met relative to time and 
hardship. Debts for luxury items exceeding $675 and incurred within ninety days 
before filing are nondischargeable; cash advances exceeding $950 made within sev-
enty days before filing are presumed to be nondischargeable. See 11 U.S.C. 
§ 523(a)(2)(c) (dollar amounts updated as described in 78 Fed. Reg. 8,748 (Feb. 22, 
2016), effective Apr. 1, 2016). A Chapter 13 debtor will be discharged from all debts. 

A debtor’s right to receive a discharge from any debts may be challenged if any of 
the acts listed in Section 727 can be proven. 

§ 8.2.8 Other Factors 

Other factors that counsel to the individual debtor must consider are that 

• a debtor must file a completed means test form so it can be determined whether 
the case should be dismissed as abusive under 11 U.S.C. § 707(b); 
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• a debtor must file within thirty days of filing his or her petition a statement of 
intention regarding disposition of secured collateral, and he or she must act on 
the same within thirty days after filing the notice, 11 U.S.C. § 521(a)(2); 

• a debtor must file information with schedules of current income and expenses 
and of current assets and liabilities, 11 U.S.C. § 521(a)(1); 

• Chapter 13 plans must begin within thirty days of filing, even before receiving 
court approval; and 

• a debtor and a creditor may enter into an agreement that reaffirms the debt 
owed, provided that such an agreement contains “clear and conspicuous” lan-
guage advising the debtor that he or she may rescind reaffirmation within sixty 
days or at any time before discharge enters, whichever is later. (The reaffirma-
tion agreement must also state that such agreement is not required by bank-
ruptcy or nonbankruptcy law. The debtor’s attorney must file an affidavit af-
firming that the debtor’s reaffirmation was a fully informed and voluntary 
agreement and does not impose any undue hardship on the debtor or the debt-
or’s dependents. 11 U.S.C. § 524(c).) 

§ 8.2.9 Special Considerations for Chapter 13 Debtors 

Chapter 13 allows the client to keep his or her assets while making payments to 
prepetition creditors through a confirmed plan. 

(a) Requirements 

A Chapter 13 debtor must have a regular income. Stockbrokers and commodity bro-
kers are not eligible to file Chapter 13. A joint petition with a spouse is allowed, but 
the debt limitations are not cumulative. A spouse does not have to have a regular in-
come. All disbursements to unsecured creditors are made through the plan’s disburs-
ing agent, the Chapter 13 standing trustee. 

(b) Automatic Stay 

In a Chapter 13 case the automatic stay also protects individual codebtors who did 
not file bankruptcy and who incurred the debt outside of the ordinary course of their 
business. However, this is only applicable if consumer debt is involved. See 11 
U.S.C. § 1301. 

(c) Plan of Arrangement 

Acceptance of a Chapter 13 plan does not require acceptance by unsecured creditors. 
It must merely be accepted by the Chapter 13 trustee, who uses a “best interests” test. 

The plan normally is proposed for a period of between three and five years. Only a 
debtor can file a plan, and the debtor has only fifteen days after filing his or her 
Chapter 13 petition to do so. An extension of time to file the plan for “cause shown” 
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may be granted. Section 1322 of the Bankruptcy Code describes the contents of the 
plan. 

(d) Confirmation of Plan 

Section 1325 of the Code sets forth the findings that the court must make in order to 
confirm a Chapter 13 plan, including findings that the plan was proposed in good 
faith, that the amount to be paid unsecured creditors under the plan is not less than 
the unsecured creditors would receive if the bankruptcy estate were liquidated under 
Chapter 7, and that the debtor can afford to make the payments required by the plan. 

On confirmation, the debtor and all creditors are bound by the plan. 

(e) Modification of Plan 

The debtor may modify the plan at any time before confirmation. See 11 U.S.C. 
§ 1323. After confirmation, the plan may also be modified by reduction of payments, 
a temporary moratorium on payments, or extension of time for performance, not be-
yond five years. See 11 U.S.C. § 1329. 

(f) Discharge 

In order to receive discharge, the debtor must complete performance of the plan. See 
11 U.S.C. § 1328. In special situations a “hardship discharge” may be granted. This 
is available only if 

• modification of the plan is found to be impractical; 

• the debtor has not been found to be accountable for his or her changed circum-
stances; and 

• the court finds that creditors have already received at least what they would 
have received under a Chapter 7 liquidation. 

§ 8.3 COUNSEL TO UNSECURED CREDITORS 

Issues pertaining to the counsel of unsecured creditors are discussed below. 

§ 8.3.1 Involuntary Petitions 

Some clients will ask that an action be taken against a person or an entity that owes 
them money. If no bankruptcy petition has been filed, the suit will probably be filed 
in state court. However, the client may want to know whether he or she can put the 
debtor in bankruptcy by filing an involuntary petition. See 11 U.S.C. § 303(b)(1). 

The filing of an involuntary petition requires three creditors (unless there are twelve 
creditors or fewer, in which case only one creditor is required) representing aggregate 
debts of $15,775 more than the value of any lien on the debtor’s property held by the 
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same three creditors. The obligations owed the petitioning creditors must not be con-
tingent as to liability or subject to a bona fide dispute. 11 U.S.C. § 303(b)(1). 

The debtor may file a motion to dismiss or an answer to involuntary petition request-
ing conversion to Chapter 11. If an involuntary petition is contested, a jury trial may 
be requested. If a challenge to the filing does not succeed, an order for relief relates 
back to the date of the original filing of the involuntary petition. 

The court will order relief against the debtor if the court finds that the debtor is gen-
erally not paying its debts as they become due or if a custodian has been appointed to 
take charge of substantially all of the debtor’s property within the preceding 120 
days. 11 U.S.C. § 303(h). 

Practice Note 
If the court finds that an involuntary petition has been filed in bad faith, it 
may not only dismiss the petition but also award costs and reasonable 
attorney fees, any damages proximately caused by the filing, and puni-
tive damages. See 11 U.S.C. § 303(i). 

§ 8.3.2 When Debtor Is in Bankruptcy Court 

If the client is an unsecured creditor of a debtor who has already filed a bankruptcy 
petition, there are several issues to consider immediately. 

(a) Automatic Stay and Preferences 

The client should understand the automatic stay and preference provisions of the 
Bankruptcy Code, particularly that even a telephone call or a letter to the debtor is a 
violation of the automatic stay and could subject him or her to sanctions by the court. 
The client should also be advised of the possibility that he or she may have to return 
money received from the debtor during the preference period. 

(b) Consider Availability of Reclamation Claim 

On learning of a bankruptcy proceeding, the client should immediately be consulted 
to determine if any goods were delivered by the client to the debtor within twenty 
days prior to the bankruptcy filing; if so, there may be a reclamation claim under 
Section 2-702 of the Uniform Commercial Code, which is recognized by the Bank-
ruptcy Code. The applicable time provision for reclamation claims may be greatly 
expanded if there is proof of a written misrepresentation as to solvency. Consult the 
Uniform Commercial Code relative to this section and its availability. See G.L. 
c. 106, § 2-702. 

(c) Filing Proofs of Claim 

Claims must be filed in asset Chapter 7 cases and in all Chapter 13 cases within the 
time period provided by the court, usually ninety days from the first meeting under 
11 U.S.C. § 341. In a Chapter 11 case, a proof of claim can be filed at any time prior 
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to confirmation of a plan unless a bar date is set prior to confirmation. The filing of a 
proof of claim in a Chapter 11 case is permissive if the claim has been listed correctly 
on the debtor’s schedules, but it is recommended that counsel always file a proof of 
claim to ensure that the correct amount is listed on the claim and to establish any 
priority to which the client might be entitled. If a claim is listed as disputed in the 
debtor’s schedules, the creditor must file a timely proof of claim to have his or her 
claim recognized. Failure to file a proof of claim means that the creditor is bound to 
whatever the debtor has listed on his or her schedules relative to the client’s claims. 

The client’s claim may be entitled to priority status if it is for wages or other employee-
related benefits such as contributions to union funds or retirement plans. In addition, 
certain consumer deposits are entitled to priority. See 11 U.S.C. § 507. Unpaid debts 
incurred during a pending Chapter 11 case are entitled to priority. Unfortunately, any 
priority is meaningless if there are no assets in the case or no assets available over 
and above the claims of secured creditors. 

(d) Attend First Meeting of Creditors 

Counsel for an unsecured creditor should consider attending the first meeting of 
creditors to get a clear picture of the debtor’s financial position and future plans. In-
formation known by the client regarding the debtor’s financial affairs that may not be 
known by the U.S. trustee or the trustee in bankruptcy may assist the trustee. This 
information could include any possible preferential transfers made by the debtor or 
the facts surrounding any dissipation of assets by the debtor. Attending this meeting 
also frequently allows counsel to receive an opinion from the debtor or the trustee in 
bankruptcy as to the future of the case or whether there will be a dividend available 
in a Chapter 7 case, or to discontinue further legal activity, thus saving additional 
expense to the client. 

(e) Consider Nondischargeability of Claim 

Review Section 523 of the Bankruptcy Code with the client to determine if it can be 
argued that his or her claim is nondischargeable. 

(f) Special Considerations in a Chapter 11 Case 

If the client is one of the twenty largest unsecured creditors of a debtor filing a Chap-
ter 11 case, he or she may be asked to become a member of the official unsecured 
creditors committee. A client’s attorney may be authorized to serve as the representa-
tive of the client. Members of the creditors committee do not receive compensation, 
although they may be reimbursed for expenses should there be sufficient assets in the 
estate. The secretary of the committee may receive compensation, and counsel for 
the committee, as well as other fiduciaries retained by the committee, with court ap-
proval, may be compensated for professional services rendered. 

The client should be cautioned that, although he or she may have an administra-
tive priority in the Chapter 11 case, if the Chapter 11 case is unsuccessful, his or her 



Representing Clients in the U.S. Bankruptcy Court § 8.3 

MCLE, Inc. | 6th Edition 2017 8–15 

administrative priority could still amount to a worthless claim; therefore, all credit 
extended to debtors should be carefully considered and monitored. In this regard, 
when discussing the question of whether or not credit should be extended to a debtor, 
the client should weigh the importance of the continued existence of the debtor to 
him or her against whether the client’s extension of credit is merely postponing an 
inevitable liquidation that may cost the client more money through unpaid bills in-
curred during the Chapter 11 case. Of course, the client can require cash in advance 
before making sales to a debtor. Note that anyone selling to a debtor will not be al-
lowed to overcharge the debtor in order to recoup some of his or her pre–Chapter 11 
losses. 

§ 8.4 COUNSEL TO SECURED CREDITORS 

Acting as counsel to a secured creditor involves consideration of the following issues. 

§ 8.4.1 Review Claim with Client 

Counsel to a secured creditor should always review the underlying claim with the 
client on becoming aware of the bankruptcy filing. Besides needing to ascertain the 
correct amount of the indebtedness, it is important to establish the client’s secured 
position and to make sure that the debtor and the debtor’s counsel are aware of that 
secured position. In addition, the client should be consulted to determine if he or she 
might have received any preferential payments. 

§ 8.4.2 Motion for Relief from Stay 

Consider filing a motion for relief from the automatic stay for a secured creditor cli-
ent. See 11 U.S.C. § 362. Generally speaking, to obtain relief from the automatic 
stay, counsel must demonstrate either a lack of adequate protection or a lack of equity 
in secured property that is not necessary for an effective reorganization. A hearing 
must be held within thirty days. If no hearing is held within the initial thirty days, 
relief is automatically granted. 

§ 8.4.3 Requests for Adequate Protection 

If the client’s secured collateral is being used by the debtor, immediately request ad-
equate protection from the debtor. This will require a hearing before the Bankruptcy 
Court if this adequate protection cannot be obtained voluntarily from the debtor. The 
main issue will be whether the collateral that is being used by the debtor is suffering 
a diminution in value to the secured creditor. Means of adequate protection might 
include making periodic cash payments or granting a lien on additional collateral to 
replace the lien that was originally held. 

§ 8.4.4 Administrative Duties 

Counsel for a secured creditor in a Chapter 11 proceeding is entitled to attend the 
first meeting of creditors, which frequently is helpful in ascertaining the debtor’s 
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plans regarding the client’s secured collateral. Although counsel for a secured credi-
tor, or the secured creditor himself or herself, cannot serve on the official creditors 
committee, counsel frequently may be in touch with the creditors committee relative 
to not only his or her plans but also the committee’s plans concerning the ongoing 
affairs of the debtor. The client should immediately inform counsel if the debtor de-
faults on any payments during the course of the Chapter 11 case so that counsel may 
immediately move to protect his or her client’s interests through adequate protection 
or relief from the automatic stay. 

§ 8.5 COUNSEL TO THE UNSECURED CREDITORS 
COMMITTEE 

The chief role of counsel to the unsecured creditors committee is to advise the com-
mittee as to legal courses of action it may take in a bankruptcy case and to negotiate 
the plan of reorganization with the debtor. Counsel to the unsecured creditors com-
mittee must be appointed by the court. Counsel must apply to the court for payment 
of his or her fees, which, if allowed, would be paid by the debtor. 

§ 8.6 TRUSTEE IN BANKRUPTCY AND ITS COUNSEL 

§ 8.6.1 U.S. Trustee System 

The U.S. trustee system was created to remove administrative duties from the bank-
ruptcy judge, who is now left to perform purely judicial functions. The Executive 
Office for United States Trustees appoints the trustee in all Chapter 7 cases and in 
Chapter 11 cases when the court has ordered that a trustee be appointed. The Execu-
tive Office for United States Trustees also appoints the creditors committee and, if 
requested, appoints an examiner. 

A trustee appointed by the Executive Office for United States Trustees has the fol-
lowing duties: 

• investigate the assets and affairs of the debtor to see if there are nonexempt as-
sets to be liquidated for the benefit of creditors in a Chapter 7 case; 

• ensure compliance with all the provisions of the Bankruptcy Code; 

• examine the debtor under oath regarding his or her statement of affairs, sched-
ules, and petition; and 

• report to the Executive Office for United States Trustees and the Bankruptcy 
Court. 

Counsel to the trustee performs any legal functions necessary to perform the above-
mentioned duties, such as seeking to avoid preferential transfers, obtaining nonex-
empt assets from third parties or the debtor, settling controversies, reviewing and 
examining proofs of claims, making a final report and final accountings, and filing 
tax returns. 
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§ 8.6.2 The Examiner 

When a trustee has not been appointed, at any time before confirmation of the plan or 
on request of any party in interest and after notice and hearing, the court may order 
the appointment of an examiner to conduct an investigation of the debtor. The exam-
iner can investigate allegations of fraud, dishonesty, incompetence, misconduct, 
mismanagement, or irregularity in the management of the debtor’s affairs. The ap-
pointment procedure for an examiner is similar to that of a trustee. 
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EXHIBIT 8A—Information on District of Massachusetts 
Court Divisions and Clerk’s Office* 

* Appendix 5 of the Local Rules for the U.S. Bankruptcy Court for the District of Massachusetts, 
available at http://www.mab.uscourts.gov/pdfdocuments/localrules/appendix/2016_Appendix5.pdf. 

APPENDIX 5 
COURT DIVISIONS AND CLERK’S OFFICE 

(a) Divisions 

The District of Massachusetts shall contain the following three (3) divisions: 

(1) Eastern Division: The Eastern Division shall consist of: 

(A) the counties of Barnstable, Bristol, Dukes, Nantucket, Norfolk, Plym-
outh, and Suffolk; 

(B) the county of Essex, with the exception of the towns specifically as-
signed to the Central Division in section (2), and 

C) the following towns in Middlesex County: Arlington, Belmont, Bur-
lington, Cambridge, Everett, Lexington, Lincoln, Malden, Medford, 
Melrose, Natick, Newton, North Reading, Reading, Sherborn, Somer-
ville, Stoneham, Wakefield, Waltham, Watertown, Wayland, Weston, 
Wilmington, Winchester and Woburn. 

The address of the Eastern Division is: Clerk, U.S. Bankruptcy Court, John 
W. McCormack Post Office and Court House, 5 Post Office Square, Boston, 
MA 02109-3945. 

(2) Central Division: the counties of Worcester and Middlesex, with the excep-
tion of the towns specifically assigned to the Eastern Division in section (1) 
and the following towns in Essex County: Andover, Bradford, Haverhill, 
Lawrence, Methuen, and North Andover; and the following towns in Nor-
folk County: Bellingham, Franklin and Medway. 

The address of the Central Division is: Clerk, U.S. Bankruptcy Court, 
Donohue Federal Building, 595 Main Street, Worcester, MA 01608-2076. 

(3) Western Division: The Western Division shall consist of the counties of 
Berkshire, Franklin, Hampden, and Hampshire. 

The address of the Western Division is: Clerk, U.S. Bankruptcy Court, 
United States Courthouse, 300 State Street, Springfield, MA 01105-2925. 

(b) Emergency Filings 

Filings can be made before 8:30 AM or after 4:30 PM on court days or on weekends 
or holidays for cause and by prior arrangement or in emergency circumstances, 
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as determined by the Clerk or his or her designee. With respect to Eastern Divi-
sion cases, parties should contact the Clerk's office at 617-748-5300 and press 
(0) during business hours. With respect to Central Division cases, parties should 
contact the Clerk's office in Worcester at 508-770-8900 during business hours. 
With respect to Western Division cases, parties should contact the Clerk's office 
in Springfield at 413-785-6900 during business hours. At other times, parties 
should contact the Clerk or his or her designee by calling beeper no. 800-759-
8888 and enter PIN # 1309280. 

(c) Emergency Closings or Delayed Opening 

Information as to an emergency closing or delayed opening of the Court is avail-
able by calling 866-419-5695 (Toll Free). 

(d) Courtroom Deputies 

The telephone numbers, fax numbers and email addresses (to be employed for 
forwarding proposed orders), for each of the Courtroom deputies are set forth 
below: 

 Judge Frank J. Bailey’s Session 
Telephone: 617-748-5347 
Fax: 617-748-5345 
Email: fib@mab.uscourts.gov 

 Springfield Session14 
Telephone: 413-785-6909 
Fax: 413-781-9477 
Email: hib@mab.uscourts.gov 

14 At the time of publication, the Western Division judgeship, located in Springfield was vacant. 
The email information listed will continue to be accurate until the appointment of a new judge. 
Please check with the Court for the most current email information. 

 Judge Joan N. Feeney’s Session 
Telephone: 617-748-5327 
Fax: 617-748-5325 
Email: inf@mab.uscourts.gov 

 Chief Judge Melvin S. Hoffman’s Session 
Telephone: 617-748-5337 
Fax: 617-748-5335 
Email: msh@mab.uscourts.gov 

 Judge Christopher J. Panos’ Session 
Telephone: 508-770-8927 
Fax: 508-793 0189 
Email: cip@mab.uscourts.gov 
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EXHIBIT 8B—Disclosure of Compensation 
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EXHIBIT 8C—Voluntary Petition 
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EXHIBIT 8D—Creditor Mailing Matrix* 

* Official Local Form 1 of the U.S. Bankruptcy Court for the District of Massachusetts, available 
at http://www.mab.uscourts.gov/pdfdocuments/localrules/20161oca1_Rules_9_2016.pdf. 

OFFICIAL LOCAL FORM 1 
MATRIX LIST OF CREDITORS 

It is the debtor’s responsibility to file an accurate creditor mailing matrix (a list of the 
names and addresses of creditors) with the petition. This list is used to mail notices 
to creditors, so it is very important to take care in entering creditor names and ad-
dresses correctly. 

Note: Lack of proper notice may result in no discharge as to a creditor not listed cor-
rectly or additional costs to the debtor as changes and corrections are requested. 

Rules for properly formatting a creditor mailing matrix: 

Non-electronic filers may file this form with the Court as a paper document or on a 
CD. Electronic filers must file this form in .pdf format and upload it in .txt format to 
the Court’s ECF database as well. Both electronic and nonelectronic filers must fol-
low the same guidelines listed below. 

1. Creditors must be listed in a single column containing as many pages as are re-
quired to list all creditors. 

2. The margins at the top and bottom of the page must be at least one inch. 

3. Page numbers or page headings must not be included in the list. 

4. The matrix shall be produced with a quality computer printer or typewriter. 
Standard type shall be used. 

5. If not filed on a CD, an original of the matrix or an amended matrix must be 
filed with the Clerk’s Office. A matrix cannot be filed by fax. 

6. If submitting on a CD please save the file as an ASCII text file, and write the 
debtor’s name and town on the CD. 

7. The name and address of each creditor must not exceed five (5) lines and each 
creditor’s name and address must be separated by at least one blank line. 

8. Names and addresses must be aligned left (flush against the left margin, no lead-
ing blank spaces.) 

9. Each line may contain no more than 40 characters. 

10. The creditor’s name must be on the first line. Put the first name first, any middle 
initial then the last name. 
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11. Use the second line for c/o (care of) or Attention: [Insolvency Department]. 

12. If you have a physical address and post office box information, list both the P.O. 
Box information and the physical address. 

13. City and state abbreviation and ZIP code must be on the last line. (If the address 
only needs to use four lines the city and state are on the fourth line.) 

14. All states must be the standard two-letter abbreviations. 

15. Nine-digit ZIP codes used must contain a hyphen separating the two of digits. 

16. DO NOT USE SPECIAL CHARACTERS SUCH AS %, ( ), or [ ]. These char-
acters will interfere with software used by the Bankruptcy Noticing Center. 

17. DO NOT, ABSOLUTELY DO NOT, INCLUDE ACCOUNT NUMBERS. 

18. Lists of amended creditors must only contain the added creditors. 

19. Since amended creditors are filed with the motion as a PDF document, lists of 
more than 50 added creditors must be submitted on a CD clearly identifying the 
case name and number for the Clerk’s Office. 

20. Do not include the names and address(es) of the debtor, debtor’s counsel or the 
U.S. trustee on the matrix as the ECF program will add them automatically. 

Examples are as follows: 

ABC Corp. 
123 Main Street 
Any town, MA 02003 

Dr. O. W. Holmes, Jr. 
Medical Affiliates and Diagnostics 
321 First Avenue, Suite 50 
Nice town, MA 01006 
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EXHIBIT 8E—List of Creditors Holding Twenty Largest 
Unsecured Claims (Chapter 11) 
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EXHIBIT 8F—Summary of Schedules 
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EXHIBIT 8G—Declaration Concerning Debtor’s 
Schedules 
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EXHIBIT 8H—Statement of Financial Affairs 
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EXHIBIT 8I—Schedule A/B—Property 
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EXHIBIT 8J—Schedule C—Property Claimed as Exempt 
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EXHIBIT 8K—Schedule D—Creditors Holding Secured 
Claims 

 



 Massachusetts Basic Practice Manual 

8–62 6th Edition 2017 | MCLE, Inc. 



Representing Clients in the U.S. Bankruptcy Court  

MCLE, Inc. | 6th Edition 2017 8–63 

 



 Massachusetts Basic Practice Manual 

8–64 6th Edition 2017 | MCLE, Inc. 

EXHIBIT 8L—Schedule E/F—Creditors Holding 
Unsecured Priority Claims 
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EXHIBIT 8M—Schedule G—Executory Contracts 
and Unexpired Leases 
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EXHIBIT 8N—Schedule H—Codebtors 
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EXHIBIT 8O—Schedule I—Current Income 
of Individual Debtors 
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EXHIBIT 8P—Schedule J—Current Expenditures 
of Individual Debtors 



Representing Clients in the U.S. Bankruptcy Court  

MCLE, Inc. | 6th Edition 2017 8–77 



 Massachusetts Basic Practice Manual 

8–78 6th Edition 2017 | MCLE, Inc. 

 



Representing Clients in the U.S. Bankruptcy Court  

MCLE, Inc. | 6th Edition 2017 8–79 

EXHIBIT 8Q—Statement of Current Monthly Income 
and Means Test Calculation (Chapter 7) 

 



 Massachusetts Basic Practice Manual 

8–80 6th Edition 2017 | MCLE, Inc. 



Representing Clients in the U.S. Bankruptcy Court  

MCLE, Inc. | 6th Edition 2017 8–81 



 Massachusetts Basic Practice Manual 

8–82 6th Edition 2017 | MCLE, Inc. 



Representing Clients in the U.S. Bankruptcy Court  

MCLE, Inc. | 6th Edition 2017 8–83 



 Massachusetts Basic Practice Manual 

8–84 6th Edition 2017 | MCLE, Inc. 



Representing Clients in the U.S. Bankruptcy Court  

MCLE, Inc. | 6th Edition 2017 8–85 



 Massachusetts Basic Practice Manual 

8–86 6th Edition 2017 | MCLE, Inc. 



Representing Clients in the U.S. Bankruptcy Court  

MCLE, Inc. | 6th Edition 2017 8–87 

 



 Massachusetts Basic Practice Manual 

8–88 6th Edition 2017 | MCLE, Inc. 

EXHIBIT 8R—Statement of Current Monthly Income 
(Chapter 11) 
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EXHIBIT 8S—Statement of Current Monthly Income 
and Calculation of Commitment Period and Disposable 
Income (Chapter 13) 
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EXHIBIT 8T—Chapter 13 Plan 
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EXHIBIT 8U—Notice of Chapter 13 Bankruptcy 
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EXHIBIT 8V—Chapter 7 Individual Debtor’s Statement 
of Intention 
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EXHIBIT 8W—Proof of Claim 
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EXHIBIT 8X—Ten Frequently Asked Questions 

1. If I file for bankruptcy, what assets will I be able to keep? 

Generally speaking, if an individual files a Chapter 7 petition, he or she will be able 
to keep assets that would not be deemed property of the estate, including Employ-
ment Retirement Income Security Act (ERISA)–qualified retirement plans and prop-
erty that could be exempted from the bankruptcy estate; however, usually the debtor 
will be able to save his or her house only if, at the time of the filing of the bankruptcy, 
he or she is current with all mortgages. 

If a Chapter 13 or a Chapter 11 petition is filed, the debtor should be able to keep 
most or all of his or her assets—provided that unsecured creditors are paid at least 
the value they would receive if the debtor’s assets were liquidated. The debtor’s 
house can be saved if he or she meets the payments provided for in the plan. 

2. If I file for bankruptcy, what debts will I still owe after the bankruptcy is over? 

If a debtor files a Chapter 7 petition, he or she will be discharged from personal lia-
bility for all debts except those listed in Section 523 of the Bankruptcy Code. If a 
debtor files a Chapter 13 petition and pays his or her plan in full, or otherwise re-
ceives a discharge, he or she will be discharged from all debts except those listed in 
11 U.S.C. § 1328(a); however, if the creditor holds a secured interest in the property 
of the debtor, the creditor will maintain that lien to satisfy the debt. 

3. What will happen to my credit if I file a bankruptcy proceeding? 

In most cases by the time a person is prepared to file a bankruptcy petition, his or her 
credit has already been severely damaged; therefore, the filing of the bankruptcy peti-
tion should be viewed in that context. Federal law requires that the filing of a Chap-
ter 7 petition may stay on a person’s credit report no longer than ten years, while a 
successful Chapter 13 filing may stay on a person’s credit report no longer than seven 
years. 

4. Is it possible to have too much debt to file a bankruptcy petition? 

A Chapter 13 petition can be filed only by an individual debtor who has regular in-
come and whose noncontingent, liquidated unsecured debts are less than $394,725 
and whose noncontingent, liquidated secured debts are less than $1,184,200. If a 
debtor wishes to reorganize but his or her debt exceeds the ceilings set for a Chapter 
13 filing, usually a Chapter 11 petition will be filed. There are no debt ceilings under 
Chapter 7 or Chapter 11. 

5. Will my suppliers still do business with me if my business files a Chapter 11 
petition? 

Unless they are contractually obligated to do so, suppliers are generally not required 
to continue to do business with a Chapter 11 debtor. However, usually a supplier will 
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continue to do business on a COD basis. A company considering a Chapter 11 filing 
should assume that, for the most part, its suppliers will put them on a COD basis. 
This likelihood should be considered when deciding whether a Chapter 11 petition 
should be filed. 

6. Should my spouse also file a bankruptcy petition? 

A husband and wife are entitled to file a joint petition, which will mean, among other 
things, that they may double the amount of exemptions available to them. If both 
spouses are liable on the major debts owed, then probably both spouses should file 
the bankruptcy petition. There is some protection for codebtors under certain circum-
stances if a Chapter 13 petition is filed. If a spouse is not liable on the significant 
debts owed by the debtor, generally speaking, it is preferable that both spouses not 
file bankruptcy. 

7. Do I have to file a proof of claim in a bankruptcy case in order to share in any 
distribution to creditors? 

If the amount due a creditor and the status of the claim—i.e., priority, secured, unse-
cured—is correctly listed in the schedules filed by the debtor, and if the claim is not 
listed as “disputed, contingent, or unliquidated,” a proof of claim need not be filed in 
a Chapter 11 case. However, if the claim is not properly listed or is listed as being 
disputed, contingent, or unliquidated, a proof of claim must be filed in a timely man-
ner. In a no-asset Chapter 7 case, the notice of the bankruptcy filing will generally 
advise that no proofs of claim should be filed. If there are assets in a Chapter 7 case, 
a creditor will receive notice of the deadline for filing a proof of claim. A proof of 
claim must be filed in a Chapter 13 case, and it is due ninety days from the date of 
the Section 341 meeting. In a Chapter 11 case, the proof of claim is due prior to the 
date of confirmation hearing unless notice is received of an earlier filing deadline. 

8. How does the automatic stay work? 

The automatic stay is contained in Section 362 of the Bankruptcy Code, 11 U.S.C. 
§ 362. Generally speaking, the automatic stay prohibits continuation of any type of 
collection action against the debtor, including foreclosures, eviction proceedings, and 
lawsuits. Relief from the automatic stay may be obtained on motion, provided that 
either 

• sufficient cause is shown for relief or 

• in the case of a secured creditor who wishes to continue a foreclosure proceed-
ing, there is no equity in the mortgaged property and the property is not neces-
sary for an effective reorganization. 

9. Can I continue my lawsuit against other defendants if one of them files bank-
ruptcy? 

Except in situations where a codebtor of a Chapter 13 debtor meets the require-
ments set forth in Section 1301 of the Bankruptcy Code, a creditor may continue with 
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litigation against defendants who have not filed bankruptcy. In some cases it may be 
possible to obtain relief from the automatic stay to proceed in state court against the 
defendant who did file bankruptcy, but such cases are rare. 

10. Will my Chapter 7 trustee come into my house to inspect my furniture and 
other personal household items? 

In most Chapter 7 cases, all of the value of the debtor’s household goods and personal 
property can be exempted unless there are valuable antiques, works of art, oriental 
rugs, valuable jewelry, etc. It would be extremely unusual for a Chapter 7 trustee to 
go to a debtor’s house to inspect the debtor’s personal property—this would likely 
occur only if a creditor raised issues concerning the existence of valuable assets that 
would exceed the exemption allowance. 
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